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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued 
under regulatory laws administered in the Department of Agri- 
culture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under 
the applicable statutes, can be made by the Secretary of Agricul- 
ture, or an officer authorized by law to act in his stead, only after 
notice and hearing or opportunity for hearing. These decisions 
do not include rules and regulations of general applicability which 
are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Market- 
ing Agreement Act of 1937 (7 U.S.C. 601 et seqg.), the Animal 
Welfare Act (7 U.S.C. 2131 et seq.), the Federal Meat Inspection 
Act (21 U.S.C. 601 et seq.), the Grain Standards Act (7 U.S.C. 
1821 et seq.), the Horse Protection Act (15 U.S.C. 1821 et seq.), 
the Packers and Stockvards Act, 1921 (7 U.S.C. 181 et seq.), and 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “‘Agriculture Decisions.” They may be 
cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number, Prior 
to 1942 the Secretary’s decisions were identified by docket and deci- 
sion numbers, for example, D-578; S. 1150. Such citation of a case 
in these volumes generally indicates that the decision is not published 
in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 
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AGRICULTURE DECISIONS 


Agricultural Marketing Agreement Act, 1937 


THE Moore Dairy, et al. AMA Docket No. M 4-18. 
Order #4 Amendment — expansion area — 
challenges to with with respect to 10 counties 
— Pricing formula — use classification — 
charge of illegal delegation of the Secretary’s 
authority to set prices for — Evidence — sub- 
stantial, in support of the Secretary’s decision 
— Petition dismissed - Ne eee, eae ete ara aes 486 


(No. 17,709) 


In re THE Moore Dairy, INC., ET AL. AMA Docket No. M 4-18. 
Decided April 7, 1977. 


Federal Milk Marketing Order #4 — amendment of — expansion area — 

challenges to with respect to 10 counties — Pricing formula — use classi- 

fication — charge of illegal delegation of the Secretary’s authority to set 

prices for — Evidence—substantial, in support of the Secretary’s decision 
— Petition dismissed 


Where the Secretary’s action with respect to the 10 counties concerned herein 
was in accordance with law, and petitioners’ contentions are without 
merit, the relief requested by petitioners is denied and the petition is 
dismissed. 


William J. Weber, Administrative Law Judge. 
Willis F. Daniels, Harrisburg, PA, for petitioners. 
John H. Vetne, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an appeal to the Judicial Officer from an Initial Decision 
486 
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filed by Administrative Law Judge William J. Weber on January 
3, 1977, under the Agricultural Marketing Agreement Act of 1937, 
as amended. Final administrative authority to decide the Depart- 
ment’s cases subject to the Administrative Procedure Act has 
been delegated to the Judicial Officer (87 F.R. 28475; 38 F.R. 
10795; 42 F.R. 4395).* Oral argument before the Judicial Officer, 
which is discretionary (7 CFR 900.65(b) (1)), was requested by 
petitioners, but is denied inasmuch as the issues have been thor- 
oughly briefed and no useful purpose would appear to be served 
by oral argument. See National Labor Relations Board v. Clausen, 
188 F.2d 439, 444 (C.A. 3), certiorari denied, 342 U.S. 868. 


Upon careful consideration of the record in this case, the Initial 
Decision, which is set forth in the Appendix, is adopted as the 
final Decision herein, with minor changes not significant enough 
to warrant itemizing. 


ORDER 


The relief requested by petitioners is denied and the petition 
is dismissed. 


APPENDIX 


INITIAL DECISION OF ADMINISTRATIVE LAW JUDGE 


This proceeding was brought under Section 8c(15) (A) of the 
Agricultural Marketing Agreement Act, 1937, as amended (7 
USC 601 et seq., “the Act”). The Middle Atlantic Milk Market- 
ing Area (Federal Milk Marketing Order +4, 7 CFR 1004) was 
expanded, and also amended in other ways not here relevant, by 
reason of decisions and orders of March 24, 1975 (40 FR 14702) 
and April 25, 1975 (40 FR 18753), effective 6/1/75. 


Public hearings were held in Allentown, Downington and Phila- 
delphia, Pennsylvania, on eighteen days, concerning five proposals 
for expansion which in summary could have extended the Mid- 
*The office of Judicial Officer is a career position established pursuant to the Act of April 4, 


1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1958 (5 U.S.C, 1970 ed., Ap- 
pendix, p. 550). 
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dle Atlantic Marketing Order (‘‘federal marketing area’) to 
cover all nonfederally regulated territory in the eastern half of 
Pennsylvania, Washington County, Maryland, and that part of 
New Jersey currently a part of the New York-New Jersey Mar- 
keting Area (Federal Milk Marketing Order #2, 7 CFR 1002). 
One proposal would have made the northeastern portion of Penn- 
sylvania a part of the New York-New Jersey Order #2 Marketing 
Area. Twenty other proposals were considered to amend other 
provisions of the Middle Atlantic Marketing Area Order. Expan- 
sion on the scope proposed was found not warranted and was not 
granted. Limited expansion warranted by the evidence was 
ordered. 


Petitioners are milk handlers processing and selling milk and 
milk products in ten of the counties in part of the expansion area. 
They challenge the amendment, insofar as these ten counties are 
concerned, on the grounds that there was not substantial evidence 
in the rulemaking hearing to support inclusion of the ten coun- 
ties, and in particular, that there was not substantial evidence 
concerning the pricing formula (Minnesota-Wisconsin series). 
Further Petitioners challenge the pricing formula asserting that 
it involves an illegal delegation of the Secretary’s authority to set 
prices for various use classifications which all handlers shall pay 
to milk producers or their associations. Petitioners also challenge 
individual findings and generally oppose federal regulation of 
those ten counties. No challenge is presented concerning the re- 
mainder of the newly expanded area. 


An Answer was filed on behalf of the Agricultural Marketing 
Service controverting the substantive contentions made by 
Petitioners. 


A Petition for interim relief was also filed, controverted, and 
heard by the Judicial Officer, who denied the interim relief 
sought. Thereafter, the matter was set for hearing on the basic 
Petition. 


Petitioners were represented by Willis F. Daniels, of Daniels 
and Swope, Harrisburg, Pennsylvania. Three intervenors ap- 
peared: Pennmarva Dairymen’s Cooperative Federation, Inc., by 
Donald F. Copeland, of Speese, Bongiovanni & Copeland, Phila- 
delphia, Pennsylvania; Milk Distributors Association of the Phila- 
delphia Area, Inc., by David C. Toomey, of Duane, Morris & 
Heckscher, Philadelphia, Pennsylvania; and Donald R. Meckley, 
a handler, also represented by Willis F. Daniels. The Agricul- 
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tural Marketing Service was represented by John H. Vetne of the 
Office of General Counsel, United States Department of Agricul- 
ture, Washington, D. C. Briefs were filed on behalf of all parties 
and intervenors. 


Petitioning handlers process and sell milk and milk products in 
the Pennsylvania counties of Lancaster, Lebanon, Dauphin, York, 
Cumberland, Franklin, Hamilton, Perry, Adams and Juniata. 
These ten counties comprise the Pennsylvania Milk Marketing 
Board (PMMB) Area No. 4. 


Petitioning handlers became regulated under the Middle Atlan- 
tic Marketing Order (Federal Milk Marketing Order #4, 7 CFR 
1004), by virtue of amendment to that Marketing Order effec- 
tive June 1, 1975. 


Pursuant to notices issued December 19, 1973 (38 FR 35006), 
and February 14, 1974 (39 FR 6535), concerning proposals to 
amend the Middle Atlantic Marketing Order, public hearings 
were held at Allentown, Pennsylvania on January 23-25, 1974, at 
Downington, Pennsylvania on January 28 through February 1, 
1974, and February 5-7, 1974, and at Philadelphia, Pennsylvania 
on March 5-8, and 11-13, 1974. 


The notice’ in part stated: 

“The purpose of the hearing is to receive evidence with respect to 
the economic and marketing conditions in each of the aforesaid 
specified marketing areas which relate to the proposed amendments, 
hereinafter set forth, and any appropriate modifications thereof, to 
the tentative marketing agreements and to the orders. 


The proposals relative to redefinition of the marketing areas raise 
the issue whether the provisions of the present orders would tend 
to effectuate the declared policy of the Act, if applied to the market- 
ing areas as proposed to be redefined and, if not, what modifica- 
tions of such provisions of the orders would be appropriate.” (38 
FR 35006). 


Upon the basis of the evidence introduced at those hearings, 
and after consideration of proposed findings and conclusions and 
the supporting arguments in briefs filed by many interested 


1. The notice included proposals to expand both the Middle Atlantic Marketing Area (7 CFR 


1004) and the New York-New Jersey Marketing Area (7 CFR 1002). However, non-expansion 
amendments applied only to the Middle Atlantic Area. The evidence was found not to support 


expansion of the New York-New Jersey Marketing Area (40 FR 14703), and most of the pro- 
posed Middle Atlantic expansion was found not warranted (40 FR 14707-11). 
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parties, the Administrator of the Agricultural Marketing Service 
made his Recommended Decision on October 15, 1974 (39 FR 
37926). It contained a detailed analysis and evaluation of the 
evidence received concerning the economic and marketing condi- 
tions and circumstances insofar as the proposed amendments were 
concerned, and set forth his proposed findings and conclusions 
for further public consideration. Interested parties were invited 
to file exceptions to the Recommended Decision. 


Only limited expansion of the Middle Atlantic Marketing Area 
was found warranted by the Rulemaking record, confined to the 
subject ten counties here concerned, and Chester County plus the 
remaining nonfederally regulated portions of Bucks and Mont- 
gomery Counties, in Pennsylvania, and Washington County in 
Maryland. The record was found inadequate to support the other 
expansion proposals under consideration. 


Following consideration and evaluation of the exceptions to the 
Recommended Decision, Final Decisions and Orders were made on 
3/24/75 (40 FR 14702)? and 4/25/75 (40 FR 18753) with the 
amended order to become effective 6/1/75. 


II 


Petitioners vigorously challenge the inclusion of the ten coun- 
ties in Pennsylvania in the Middle Atlantic Milk Marketing Area. 
The Act provides a means for adjudicating whether an order, a 
provision thereof, or an obligation imposed in connection there- 
with is “not in accordance with law” (7 USC 608c(15) (A)). 
However, this inquiry may not properly encompass questions of 
policy, desirability, or the evaluation of the effectiveness of eco- 
nomic and marketing regulations promulgated pursuant to the 
Act. 


Consequently, this proceeding is not concerned with whether 
the ten counties should as a matter of policy be included in the 
federal milk marketing area, but can only properly consider the 
legality of the action of the Secretary in making these ten coun- 
ties part of the marketing area. In re Mills Dairy, 20 AD 541, 
aff’d sub nom US v Mills, 315 F2d 828 (4th Cir 1963), cert denied 
375 US 819 (1963) ; In re Geo Benz & Sons, 30 AD 2, aff’d sub 


2. Pertinent portions of the decision concerning expansion of the marketing area to include 
the ten Pennsylvania counties here ivolved may be found on pages 14702-6, Pertinent portions 
of the decision relating to issues other than expansion may be found on pages 14711-22, 
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nom Geo Benz & Sons v Hardin, 342 F Supp 88 (D Minn 1972), 
aff’d per curiam (unreported 8th Cir 4/20/73), cert denied 414 
US 1067 (19738). 


Petitioners argue that the Rulemaking hearing, rather than 
being an amendatory hearing, is a “re-promulgation” insofar as 
these ten contesting Pennsylvania counties are concerned. The 
implication arising from this distinction is that Petitioners be- 
lieve detailed evidence is necessary on each and every order pro- 
vision, rather than focusing on evidence of economic and market- 
ing conditions that relate to the interrelationship of the various 
marketing areas, present and as proposed. 


A simplified statement of the approach is to advise all con- 
cerned that the Secretary of Agriculture has been requested (and 
is willing) to consider expansion of the New York-New Jersey or 
the Middle Atlantic marketing area, or both, in part into formerly 
nonfederally regulated areas. The existing marketing Order pro- 
visions would be applied to the expanded area(s), if expansion 
was warranted by the evidence, except for any amendments—as 
newly proposed in the Notice or to any existing provision of the 
Order (s)—that the evidence warranted, as evaluated by the 
Secretary. 


Thus the main thrust of the Rulemaking hearing is to receive 
evidence concerning the existing Order provisions and proposed 
or otherwise appropriate amendments. The focus is on what 
people think will happen if the present Order provisions and pro- 
posed amendments are applied to the expanded area(s). 


The published notice of hearing (38 FR 35006) stated in part 
that: 


“Notice is hereby given of a public hearing . . . with respect to 
proposed amendments to the tentative marketing agreements and to 
the orders, regulating the handling of milk in the Middle Atlantic 
and New York New Jersey marketing areas. 


The purpose of the hearing is to receive evidence with respect to 
the economic and marketing conditions in each of the aforesaid 
specified marketing areas which relate to the proposed amendments, 
hereinafter set forth, and any appropriate modifications thereof, to 
the tentative marketing agreements and to the orders. 


The proposals relative to redefinition of the marketing areas 
raise the issue whether the provisions of the present orders would 
tend to effectuate the declared policy of the Act, if applied to the 
marketing areas as proposed to be redefined and, if not, what modi- 
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fications of such provisions of the orders would be appropriate.” 
(emphasis added) 


Hearings were held in three Pennsylvania cities on 18 days 
between January 23, 1974, and March 13, 1974. Numerous wit- 
nesses presented evidence at those hearings. Expert testimony was 
presented by several witnesses with long experience in the com- 
plex milk marketing practices and regulatory impact. All were 
subjected to cross-examination by experienced practitioners and 
milk marketing specialists. Long days of hearing were common- 
place, and were shortened only to accommodate the demanding 
needs of the participants. Judge Baker, presiding at the Rule- 
making hearing, on several occasions invited the presentation of 
further evidence. All relevant, material and probative evidence 
offered concerning the issues was received and a substantial 
record was compiled.* 


The process is not simple even with that limited goal of apply- 
ing established working, known and tested provisions. Petitioners 
would require that in addition each provision be again validated, 
from a “zero based record.” 


Thus, detailed evidence concerning all provisions would in- 
evitably require all potential milk marketing provisions and 
techniques to be re-surveyed, debated, supported, opposed, ana- 
lyzed and selections made among numerous options‘ with what- 
ever choices made then being subject to legal assault because 
other formulas were not chosen. The record then would be even 
more cumbersome than now. Uncertainty, rather than stability, 
would be encouraged. 


Such total revalidation, as Petitioners’ position if adopted 
could require, gives no presumptive value to the prior processes. 
United States v Rock Royal Cooperative, 307 US 533, 567-8 
(1939); Lewes Dairy v Freeman, 401 F2d 308, 316 (3rd Cir 
1968). 


While it may be true that many of the Petitioners had little or 
no reason to appear or participate in earlier Rulemaking hearings 
4. See for one example the testimony, objections, and argument re: Base-excess plan vs Louis- 


ville plan for seasonal incentives at pages 2,327-9, 2,347-58, 2,387-8, 2,392-4, 2,460-1, 2,654-62, 
2,667-71, 2,674-8 of the rulemaking transcript, as well as pages 14717-9 of the final decision 


(40 FR 14717-9). In addition seminal subjects such as farm point pricing vs plant pricing, 
direct delivery allowances, usage classification, zoning, reporting, etc., could unnecessarily 
burden the process, 


8. The transcript of testimony ran 3,364 pages. Exhibits, maps, charts, and briefs filed after 
the Rulemaking hearing, and briefs and exceptions filed after the Recommended Decision, 
were voluminous, 
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before Petitioners were targeted subjects for federal regulatory 
programs, it is patently not true they could not have participated 
or would not have been heard if they had attended and offered 
evidence relevant to the issues under consideration.’ 5 USC 
556(d) ; 7 CFR 900.8(d) (1). 


Petitioners do not show any authority for their argument, 
nor is any case known that supports Petitioners’ theory that an 
amendatory proceeding which expands a regulated marketing 
area becomes a promulgatory proceeding requiring the rejustifica- 
tion of each and every Order provision. In fact, in all the known 
cases the courts have approached the proceeding purely as amend- 
atory. Freeman v Hygeia Dairy, 326 F2d 271 (5th Cir 1964) ; 
U S v Mills, supra; Benson v Schofield, 236 F2d 719 (DC Cir 
1956) ; Geo Benz & Sons v Hardin, supra; Ideal Farms v Benson, 
181 F Supp 62 (1960). Jdeal Farms involved alleged @gfects in the 
notice, Hygeia and Benson involved alleged defects in the refer- 
endum. Hygeia rejects an interpretation that would require 2 
separate referendums, one for the regulated area producers and 
another for the producers in the area to become regulated by rea- 
son of expansion.°® 


However, the Rulemaking record does contain supporting evi- 
dence for those Order provisions which were not specifically pro- 
posed for amendment in the Notice. This support also includes the 
pricing formulas and the Minnesota-Wisconsin series in particu- 
lar. For example: 


Q Let me ask you, sir, with respect to Order Number 4, and 
taking the—I believe it’s proposals number 1 and 2 together, which 
you have adopted as your proposals, if all or any portion of the 
proposed extended area were adopted by the Secretary, is it your 
view that the provisions of Order Number 4 relating to the defini- 
tions of the various considerations such as route disposition, plant, 
pool plant, nonpool plant, handler, producer-handler, dairy farmer, 
producer, producer milk, other source milk, fluid milk product, filled 
milk, exempt milk, certified milk, and cooperative association con- 
tained in sections 1004.3 through 1004.20 would be appropriate for 
an extended order area? 


5. This applies also to the Washington, D.C. hearing held 2/20-28/74 concerning use of the 
Minnesota-Wisconsin pricing formula without the butter-powder snubber for several federal 
marketing areas, including the two here involved, the New York-New Jersey Market and the 
Middle Atlantic Market. Arrangements were made to recess the rulemaking hearing involved 
here so interested parties could prepare for and attend that D. C. hearing. See for example 
Rulemaking transcript pp 3057-9 for one of many such arguments. 


6. Petitioners raise a similar argument “that the Secretary did not permit a vote on merely 
the extended territory, but on the Order as a whole.” (Petitioners’ (15) (A) post hearing 
brief, p. 12). 








} 
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A I think generally they would. I think there might have to be 
some changes—how far did you go, Mr. Becker? 


Q I went from 1004.3 through 1004.20, Mr. Flounders. 


A Well, I think there are some proposals in this hearing call 
which should be considered as amendments to the order, both in 
consideration of the extended marketing area and even of the present 
marketing area that would require some reconsideration but other 
than that, I think generally the provisions of order as it now stands 
would fit the extended marketing area as well as it presently fits the 
existing marketing area. 


Q Do I take it then that your testimony in that regard is that 
not only with respect to the various definitions which are so neces- 
sary to a marketing order, your testimony would be the same for 
such categories as handler reports, classification of milk, class 
prices, uniform prices, payments for milk, administrative assessment 
and marketing service deduction, base excess plan and advertising 
and promotion program? 


A Yes.” 
(Rulemaking tr. pp 265-6) 


* * * 


“A I think it [the Minnesota-Wisconsin series] is a sound 


method of pricing milk at the present time” 
(Rulemaking tr. p. 902) 


* * * 


“Q Yes, Dr. Hand, would you say that any Class I price formula 
which is finally decided upon as appropriate for the Mid Atlantic 
marketing area would be equally appropriate for the counties in 
Eastern Pennsylvania, which are proposed to be added to the mar- 
keting area? 

A Yes.” 

(Rulemaking tr. p. 3,047) 


* * * 


“Q Now, Dr. Hand, in connection with Proposal 16, I believe it 
is noted in the Notice of Hearing, it says, in addition the proposal 
to amend the Middle Atlantic Milk Order to provide for the payment 
of interest charges on overdue accounts necessarily raises the issues 
of whether the sequences of dates prescribed by the Order for the 
performance of specific actions by handlers and the Market Admin- 
istrator starting with the filing of reports and culminating with 
payments to producers are appropriate under current marketing 
conditions and, if not, what changes are needed. Do you have a reply 
to that? 


A Well, in examining our own people and the other two coopera- 
tives also, they do not think that there is any requirement to extent 
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[sic] the dates as now exist in the Order. In other words, they feel 
that the handler reports can be prepared and furnished to the 
Market Administrator on the appropriate date and that the Market 
Administrator has virtually on all occasions met the required an- 
nouncement of the base and excess and uniform price and at that 
point it is a matter of issuing checks which take very little time. 


Q Who did you say made this study? 


A Our people, Interstate personnel, and the accounting person- 
nel of the other two members of Pennmarva. Now, sometimes when 
there is a weekend and a holiday it has presented some problems of 
working overtime, but other than that the normal couse [sic] would 
not require a change in the dates. 


Q Well, do you perceive any problems in determining when pay- 
ments to producers are delinquent? 


“A I think the guidelines that we have laid down here would 
give enough specificity so there should be virtually no problems. I 
am sure there will be a dispute on occasion but I don’t think you 
will ever eliminate all disputes in any proposal.” 

(Rulemaking tr pp 3,122-3) 


* * * 


“It is my opinion after listening to all the tesimony in this hear- 
ing for 16 days that any Class II price appropriate to the present 
Middle Atlantic marketing area would be equally appropriate to the 
counties if Eastern Pennsylvania and Northern Maryland who are 
proposed to be added to the Middle Atlantic Markeing [sic] Area.” 

(Rulemaking tr p 3,342) 


* * * 


Expansion Proposals #1 through +5 are mainly contained 
in pages 51 through 2,855 of the Rulemaking transcript. The 19 
nonexpansion amendments proposed for the Middle Atlantic Mar- 
keting Area Order are mainly contained on pages 2,855 through 
3,344. However on occasion it was necessary to take some evi- 
dence out of order. 


For those amendments made to the Order as a result of the 
rulemaking hearing, an abundance of evidence was received 
which neither requires nor warrants detailed citation here. 

Again, it is noteworthy to recall that the issue here is not evalu- 
ation, interpretation, measurement of or weight to be accorded 
or analysis of the Rulemaking evidence, but merely to determine 
if there was substantial evidence to support the decisions as made 
by the Secretary. The Secretary’s responsibilities are compre- 
hensive and his freedom to act under the statutory authority and 
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within the Rulemaking record must not be invaded. “The Act 
authorizes a handler to challenge, in administrative proceedings, 
an order which is ‘not in accordance with the law’. 7 USC 
608¢c(15) (A)” Brown v US, 367 F2d 907, 912 (10th Cir 1966), 
cert. denied 387 US 917 (1967). 


Thus, illegality of the action taken by the Secretary is the only 
basis for action here. The inclusion or exclusion of any order pro- 
vision is within the sole discretionary power of the Secretary, if 
record supported and found “to effectuate the declared policy of” 
the Act. 7 USC 608c(4). Such provisions “are largely matters of 
administrative discretion as to which there is no justiciable 
right. . .” Stark v Wickard; 321 US 288, 310 (1943). The Secre- 
tary’s actions are also entitled to presumptive validity. US v Rock 
Royal, supra. 


Substantial evidence here means “such relevant evidence as a 
reasonable mind might accept as adequate to support a conclu- 
sion.” Edison v Labor Board, 305 US 197, 229 (19388).’ 


“Substantial record evidence! is something less than the weight of 
evidence, and the possibility of drawing two inconsistent conclu- 
sions from the evidence does not prevent an administrative agency’s 
finding from being supported by substantial evidence.” Consolo v 
Federal Maritime Commission 383 US 607, 620 (1965). 


The evidence supporting the requested expansion into Chester 
county and the nonfederally regulated portion of Bucks and Mont- 
gomery counties is strong, clear and compelling. This territory 
might have been included in the federal market at the time of the 
last expansion of February 1, 1958, when some suburban Phila- 
delphia areas were brought under federal regulation. 


Since 1958 there has been significant population growth, 
changes in sales patterns and volumes, with widening disparities 
in pricing systems and levels between State and federal regula- 
tory processes. Competitive practices have developed which ex- 
ploit the gaps between those two systems and result in a signifi- 
cant cost advantage to the nonfederally regulated handlers. The 
inequity formerly borne by the federally regulated handlers and 
their producers and consumers in shouldering the burden of the 
reserve milk supplies was becoming unbearable with the changes 
mentioned. Market instability existed. Unless corrected erosive 
patterns could cause serious harm. 


7. See, also, Universal Camera Corp. v. Labor Bd., 340 U.S, 474, 477-491. 








Hi. 
ies 


»X- 
fi- 
‘he 
nd 
the 
yes 
ive 


THE MOORE DAIRY 497 
Cite as 36 A.D. 486 


“The existing situation is a manifestation of market instability 
which cannot long persist without dire consequences. In substantial 
measure the situation bodes a total breakdown in the classified 
pricing scheme and, in the long run, a retrenchment of Federally 
regulated handlers to the Order 4 marketing area boundaries. It is 
apparent that what market stability remains in this area has been 
buttressed by the Federal milk order which carries the prerequisite 
reserve supplies. This results in an unequal sharing of returns from 
the sale of the milk among producers in a single common market 
and an undue burden on consumers in the Federally regulated area 
who, in the final analysis, pay the cost associated with the carrying 
of the reserve milk supply for the adjacent nonfederally regulated 
area.” (40 FR 14704-5) 


It is noted that the challenge here presented does not include 
the expansion of federal regulation to Chester, Bucks and Mont- 
gomery counties. 


Regulation of these 3 counties then left a competitively frayed 
border in some areas where they joined with the nonfederally 
regulated areas, so as to merely shift the problems without sig- 
nificantly relieving or resolving them. Completely equitable res- 
olution may be impossible, but the Secretary thought the problems 
could be reduced in size and intensity by annexing the additional 
10 counties here concerned,* for the common good. 


“It is concluded that the entire ten county area comprising PMMB 
Area 4 must be included in the extended marketing area. There is 
an inextricable involvement in both procurement and sales between 
Area 4 and the immediately adjacent federally regulated area and 
the area in Chester, Montgomery, and Bucks Counties which must 
also be added to the Order 4 marketing area as hereinbefore con- 
cluded.” (40 FR 14706) 


Petitioners arrive at different conclusions from the record than 
the Secretary did. In large measure this is attributable to the 
fact that Petitioners ignore parts of the evidence that the Secre- 
tary relied on, reverse cause and effect, and confine their view 
to their adversatively selected goals in opposition to federal regu- 
lation. This is not said to be critical but only to emphasize the 
different responsibility the Secretary bears. 


Along that line it may be noted that some similar arguments 
were made in Mills, supra, as here, i.e., expansion was inappro- 
priate because of urban/rural diversities and the lack of a “milk 


8. See Rulemaking transcript page 292: 

“It is our conclusion that this proposed area expansion of Order 4 by Pennmarva would result 
in the minimum amount of competition between regulated and unregulated handlers, compared 
with any other proposed area expansion or compared with the present area.” 
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problem” in the expansion area. The arguments were rejected in 
Mills. 


“In any event, the Secretary had to view the situation as a whole 
and deal with it as an entirety. From the circumstances we are not 
willing to say that the Secretary was clearly mistaken in his deter- 
mination that Apolle’s marketing operations ought to be included 
with those handlers and producers contributing to the Baltimore 
market supply ... After all, the Secretary must look at the area 
with a wide and comprehensive perspective. He has before him the 
entire output of milk in the area, and he must search for the best 
ways and means for its disposition. Aware of the annual consump- 
tion and distribution of fluid milk, he must arrange to channel 
the residue into outlets the most advantageous to the producer and 
consumer. He fashions his order accordingly. Of course, there may 
be some resulting damage to a handler or producer in the enforce- 
ment of the Act, but this lack of perfection does not destroy the 
validity of the order. Absolute equality is not demanded to sustain 
the operation of the order. If the Secretary cannot “produce com- 
plete equality for the variables are too numerous,’ he ‘fulfills his role 
when he makes a reasoned’ order.” Mills, supra, at 836,838. 


Petitioners possessed a competitive advantage operating at 
price levels heavily influenced by the federal marketing Order, 
without the burdens of the federal system. Petitioners gained the 
benefits but had no detriments. 


The more volatile market conditions of recent years have 
brought change more rapidly than desirable, and the State-federal 
systems, operating on different premises and with different pro- 
cedures, grew more divergent. Adjustment of the two cannot be 
regularly, consistently and timely accomplished to maintain har- 
mony and equity. Insofar as reasonably possible, stability and 
confidence must be sought and maintained. This annexation is 
seen by the Secretary as accomplishing this, in the Secretary’s 
broader and longer view. The evidence supports his decision in all 
respects, expansion, amendment of some nonexpansion provisions 
and application of all the other former Order #4 provisions, in- 
cluding the use of the Minnesota-Wisconsin pricing formula. 


If Petitioners can marshal various portions of the record to 
support another conclusion, it is irrelevant. The issue here is: 
does substantial evidence support the Secretary’s decision as he 
made it? Other views or decisions the evidence might also sup- 
port are irrelevant. Even though some of the evidence might sup- 
port other decisions “‘a court may [not] displace the [Secretary’s] 
choice between two fairly conflicting views, even though the court 
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would justifiably have made a different choice had the matter 
been before it de novo.” Universal Camera Corp. v Labor Board, 
340 US 474, 488 (1951). This limitation is applicable now, at this 
level and thus argument and references directed along this line 
are irrelevant to our issues. 


Petitioners challenge many specific points, such as the status 
of the Lancaster and Lebanon plants, alleged destabilizing co-op 
pricing practices, the seasonal incentive plan, etc. Such challenges 
are founded upon a myopic review of the record. Petitioners 
failed to give full credence to all of the record evidence relied 
upon by the Secretary, failed to allow fair inferences to be drawn 
from the evidence and failed to recognize the market-wide pat- 
terns shown for both sales and supply sources. Petitioners isolate 
and thereby oversimplify. 


Petitioners fail to recognize the Secretary’s comprehensive re- 
sponsibilities on both sides of the marketing-line border, wherever 
drawn. Also Petitioning-handlers seek to champion the cause of 
some dairy-farm producers—not legally permissible in a (15) (A) 
proceeding (Hygeia, supra)—for Petitioners’ benefit. 


Petitioners assert there was no market instability in the 10 
county area and that the federally regulated handlers distributed 
only a “minimal” amount, something less than 10.8%, of the milk 
sold in those 10 counties. Petitioners ignore the evidence that the 
price/cost advantage of nonfederally regulated handlers (due in 
part to utilization patterns and lack of obligation for maintaining 
an adequate reserve supply for the area) had created intermarket 
disparity. This threatened serious consequences if not timely cor- 
rected and made more stable in both the long and short perspec- 
tives. Intermarket relationships are the main source of instability 
as amply demonstrated by the evidence and decisional rationale, 
and ignored by Petitioners. In re Hygeia, 19 AD 257, 274-8, 
(1958) aff’d supra; In re Geo Benz, 30 AD 2, 16-22 (1971), aff’d 
supra. 


The Lancaster plant would become fully regulated by reason of 
its sales in Chester County as well as by reason of its sales in sev- 
eral other of the 10 counties here concerned. The testimony of two 
witnesses support this and no contrary evidence is shown. Peti- 
tioners ignore this evidence and erroneously imply in their brief 
that the Secretary’s decision is based on only a fragment of the 
evidence available in the record and relied on in the decision. 
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The Lebanon plant had a sales pattern and volume that indi- 
cated it probably would become regulated if there was any west- 
ward expansion of the federal milk marketing order. But, regard- 
less of that, it was finally concluded that the Lebanon plant’s 
competitive posture was such that it would continue to a degree 
that could not be ignored, the competitive price/cost advantage 
that was the major gravamen for the expansion proposals in the 
first place. Petitioners’ assertion that the Secretary’s decision was 
founded on the Lebanon plant’s distribution and sales in Mont- 
gomery, Bucks and Chester County is erroneous. The State-federal 
regulatory disharmony allowing a strong competitive advantage 
to nonfederally regulated handlers existed here with the Lebanon 
plant vis-a-vis its competitors, to a degree that the Secretary felt 
required correction. 


The petition, in a further challenge, apparently on behalf of 
producers, asserts that the seasonal incentive provisions of the 
Order concerning producer bases are invalid as to new producers 
because the bases are retroactively fixed on the basis of producer 
production prior to the effective date of the Order. In addition to 
the fact that this is another legally impermissible vicarious argu- 
ment on behalf of producers, petitioners’ allegations fail because 
they are not supported by evidence in the Rulemaking record. It 
is also noted that by virtue of the hearing notices published in 
December 1973 and February 1974 and producer participation at 
the hearing as well as the Recommended Decision filed October 
15, 1974, producers had notice of the fact that the August 1974 
through December 1974 base period would very likely apply to 
them. There was then every opportunity to adjust production if 
such would be beneficial. Petitioners, however, have not estab- 
lished that any production adjustment was required. 


Petitioners also contend that the Secretary illegally delegated 
authority to manufacturing plants of Minnesota and Wisconsin 
to determine a “base formula” employed in calculating milk prices 
in Order 4 and that the Secretary implemented this pricing 
scheme without placing in the record evidence concerning the 
utilization of the Minnesota-Wisconsin series. 


Both contentions are vacuous arguments and without merit. The 
Secretary is authorized by Congress to fix or provide a method 
for fixing minimum prices for each use classification (7 USC 
608c(5)). The Minnesota-Wisconsin series is merely one of sev- 
eral methods that the Secretary of Agriculture has employed to 
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compute milk prices and apparently is the best formula or method 
for aligning the federally regulated marketing areas with the re- 
alities of the free unregulated market value of milk in a competi- 
tive posture. It is within the scope of the administrative discretion 
of the Secretary to utilize this type of free market base to measure 
milk-use values. The compilation and detailed steps by which the 
market information is obtained and processed is not here relevant 
to the issue of the Rulemaking record. However, the Rulemaking 
record does contain support for the application of that formula for 
the expanded market, and no directly offsetting evidence was pre- 
sented. In addition an operational summary of the Minnesota- 
Wisconsin series was officially noticed at the Rulemaking hearing 
on request of Petitioners’ counsel. 


This bulletin summarizing the Minnesot-Wisconsin process in- 
cludes evidence as to the efficiency of the formula: 


“For the 3 years 1970 through 1972, the latest years for which 
complete data are available, the difference between the current Min- 
nesota-Wisconsin estimates of price per hundredweight and the final 
data average 1 cent; the difference in milkfat test average is neg- 
ligible.” (Prices Received by Farmers for Manufacturing Grade 
Milk in Minnesota and Wisconsin 1970-72, as reported by Crop Re- 
porting Board, SRS, USDA, July 1973, page 4 


Pursuit of the demanded evidence Petitioner claimed need for 


is regarded as an endless line mainly for delay that nothing would 
really satisfy. 


Petitioners charge that the Minnesota-Wisconsin series involves 
“illegal delegation” of the Secretary’s statutory authority to the 
Minnesota-Wisconsin plants surveyed. 


It is simply preposterous to state that the Minnesota-Wisconsin 
manufacturing plants select the price for Class I milk which is 
adjusted by the Secretary of Agriculture. From the USDA pub- 
lication which petitioner placed in evidence at the hearing, it is 
patently clear that the Secretary does not delegate authority to 
any other organization. Rather, he gathers information from what 
he has determined to be the most representative milk area in the 
United States where one finds a high degree of competitive bid- 
ding among unregulated processors. Thus he is acting specific- 
ally in accordance with the authority granted him by Congress in 
7 USC 608c(5) (A) by “fixing, or providing a mmethod for fix- 
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ing minimum prices for each such use classification which all 
handlers shall pay.”. 


From this free market manufacturing value of milk established 
by the survey, the Secretary then has an add-in price factor which 
is determined for each market in formal Rulemaking processes. 
Thus from that keystone value the Secretary, after hearings in 
each market, determines the value of the milk in that region or 
area, with location, quality and other adjustments as appropriate 
for that federal milk marketing area, within statutatory limita- 
tions, to custom-tailor the various milk use classification values 
to that particular federal milk marketing area. 


The Schecter Poultry v US, 295 US 495; Panama Refining v 
Ryan, 293 US 388; and US v Shamrock Foods, Civil Action #69- 
161-PHX, are not considered applicable here. Petitioners’ insist- 
ent application of the label “illegal delegation of authority” is not 
well founded on any facts or law. In gross terms the system is 
somewhat like “cost of living” or “Consumer Price Index” sur- 
veys performed and reported by government agencies, which oper- 
ate as both statutory and contractual levels and/or trigger points 
releasing or denying privileges or benefits. 


During the (15) (A) hearing Petitioners’ counsel asked that 
official notice be taken of several Middle Atlantic Market Ad- 
ministrator’s Bulletins for Federal Order #4, published after the 
Rulemaking Hearing was closed. Petitioner desired to show the 
operation of the Marketing Order (insofar as established by those 
documents). Petitioners’ request was granted over strenuous and 
repeated objection of Respondent ((15)(A) transcript pp. 64- 
83). The candid comments of the court in the Benz case, supra, 
highlight well the fact that the Secretary’s decision when chal- 
lenged for record insufficiency is not a de novo proceeding and 
emphasizes that the Secretary’s decision must be reviewed on the 
issue whether or not the Rulemaking record evidence then before 
the Secretary supported the decision as made by the Secretary. 


“The Court was tempted ... to exercise its power of remand to the 
Department of Agriculture for the taking of additional evidence to 
determine how the enlarged plan is in fact operating, rather than rely 
on prospective evidence based on figures and calculation now nearly 
five years old predicting then the future effect of the enlarging of 
the regulated erea. A careful reading of the law, however, and the 
fact that this is not a de novo proceeding has discouraged the Court 
from so doing. The remedy for a dissatisfied handler is found in 
other sections of the law permitting him to petition the Secretary 
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of Agriculture for a new hearing where up-to-date conditions would 
be examined. The Court, though curious as to how the enlarged plan 
has been operating, is satisfied that the Secretary’s amending order 
was based on substantial evidence at the time of the 1968 hearings 
and should be affirmed and not set aside, nor should any injunction 
issue.” (342 F. Supp. at 90) 


Thus, it was error to not sustain the Respondent’s objections 
to this post-Rulemaking record evidence, here where the charge 
is lack of record evidence for the Secretary’s decision. However, 
it is harmless error. 


All of the arguments, contentions, motions, requests and pro- 
posed findings or conclusions presented have been considered, 
whether or not explicitly discussed herein, and to the extent that 
they are inconsistent with the preceding material, they are denied. 


III 


The Petitioners have failed to sustain their burden to estab- 
lish any factual, procedural or legal deficiency to invalidate the 
Secretary’s decisions and Order as made and published for the 
amendment and expansion of the Middle Atlantic Marketing 
Area, Federal Milk Marketing Order #4, effective June 1, 1975. 


The Rulemaking record contains reliable, probative and sub- 
stantial evidence to support the decisions and order of the Sec- 
retary as made and published for the amendment and expansion 
of the Middle Atlantic Marketing Area, Federal Milk Marketing 
Order #4, effective June 1, 1975. 
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Consent order — Sanction 


No. 17,710) 


In re WALTER D. MAYER. LAWA Docket No. 69. Decided March 
4, 1977. 


Answer — failure to file — admission of facts — Regulations and 
standards — failure to comply with 


Where respondent wilfully violated the Act and the regulations in connection 
with his operations as an exhibitor thereunder in failing to comply with 
the regulations and standards issued under the Act as found herein, 
respondent is ordered to cease and desist from said violations. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 
Decision by Dorothea A. Baker, Administrative Law Judge. 


DECISION AND ORDER 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), hereinafter referred to as the 
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Act, instituted by a Complaint filed by the Administrator, Animal 
and Plant Health Inspection Service, United States Department of 
Agriculture, charging respondent with various violations of the 
regulations and standards issued under the Act (9 CFR 1.1 et 
seq.), hereinafter referred to respectively as the regulations and 
standards. The Complaint was filed April 28, 1976. A copy thereof, 
together with a copy of the Rules of Practice and an undated letter 
from the Hearing Clerk, were personally served upon the respond- 
ent on June 30, 1976. 


Respondent was informed in the Complaint and letter of ser- 
vice that an answer should be filed in accordance with the Rules of 
Practice, and that failure to file an answer either admitting, de- 
nying or explaining the allegations in the Complaint and request- 
ing an oral hearing would constitute admission of such allegations 
and waiver of such hearing. Respondent has not filed an answer 
in accordance with the Rules of Practice. 

Accordingly, the material facts alleged in the Complaint which 
are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to sec- 
tions 4.12-3 and 4.15 of the Rules of Practice (9 CFR 4.12-3 and 
4.15). 


FINDINGS OF FACT 


1. (a) Walter D. Mayer, hereinafter referred to as the res- 
pondent, is an individual residing at 7606 Hix Road, Westland, 
Michigan 48185. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the public exhibition of animals, which 
were purchased in commerce or the intended distribution of which 
affects commerce or will affect commerce. 


(2) Registered as an exhibitor under the Act and regula- 
tions by the Secretary of Agriculture. 


(c) At the time of registering under the Act, the respond- 
ent was apprised of the provisions of the Act and the regulations 
and standards and agreed in writing to comply with their pro- 
visions. 
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2. Respondent, on or about December 16, 1975, housed animals 
on his premises at 7606 Hix Road, Westland, Michigan 48185, and 
violated the regulations and standards in the following respects: 


(a) Supplies of food and bedding were not stored in facil- 
ities which adequately protected such supplies against spoilage, 
deterioration, molding or infestation or contamination by vermin 
as required by the regulations and standards. 


(c) Indoor housing facilities for nonhuman primates did not 
not sufficiently heated when necessary to protect the animals from 
cold and to provide for their health and comfort. The ambient 
temperature was allowed to fall below 50°F. 


(c) Indoor housing facilities for nonhuman primtes did not 
have ample light, by natural or artificial means, or both, of good 
quality, uniformly distributed, of sufficient light intensity, to per- 
mit routine inspection and cleaning of the facility during the en- 
tire working period. 


(d) Two lions were staked outdoors without shelter to 
afford them protection from the local climatic conditions and to 
prevent discomfort to such animals. 


(e) A suitable method was not provided to rapidly elimin- 
ate excess water from a primary enclosure housing a deer. 


(f) Excreta was not removed from primary enclosures as 
often as necessary to prevent contamination of the nonhuman pri- 
mates contained therein and to reduce disease hazards and odors. 


(g) Primary enclosures housing nonhuman primates were 
not sanitized either by washing them with hot water (180°F) and 
soap or detergent, as in a mechanical cage washer, or by washing 
all soiled surfaces with a detergent solution followed by a safe and 
effective disinfectant, or by cleaning all soiled surfaces with live 
steam, often enough to prevent an accumulation of debris or ex- 
creta, or a disease hazard. 


(h) Respondent’s premises were not kept clean and in good 
repair in order to protect the animals from injury and to facil- 
itate the prescribed husbandry practices set forth in the standards. 
Respondent’s premises did not remain free of accumulations of 
trash. 


(i) A sufficient number of employees under the supervision 
of an anima] caretaker who has a background in animal husbandry 
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or animal care were not utilized to maintain the prescribed level 
of husbandry practices set forth in the standards. 


8. Respondent, on or about February 9, 1976, housed and ex- 
hibited animals at the Wonderland Shopping Center, Livonia, 
Michigan, and violated the regulations and standards in the fol- 
lowing respects: 


(a) Adequate potable water was not available on the prem- 
ises. 


(b) Adequate veterinary care was not provided for non- 
human primates. 


4. Respondent, on or about February 11, 1976, housed animals 
on his premises at 7606 Hix Road, Westland, Michigan 48185, and 
violated the regulations and standards in the following respects: 


(a) Supplies of food and bedding were not stored in facil- 
ities which adequately protected such supplies against deteriora- 
tion, molding, or contamination by vermin. 


(b) <A suitable method was not provided to rapidly elimin- 
ate excess water from an enclosure housing a cougar. 


(c) Adequate veterinary care was not provided a cougar. 
5. Respondent, on or about February 10, 1976, during a pub- 
lic display of one lion, at the Lutheran School for the Deaf, 6861° 
East Nevada, Detroit, Michigan, failed to handle said lion so that 
there was minimal risk of harm to the public or sufficient distance 
between the animal and the viewing public to assure safety to 
both the public and the animal. 


CONCLUSIONS 


By reason of the facts contained in finding of facts 1 and 2 
herein, respondent has wilfully violated section 2.100 of the regu- 
lations (9 CFR 2.100) and sections 3.25(c), 3.50(c), 3.75(c), 
3.76(a) and (c), 3.81(a), (b) (2) and (3) and (c), 3.82, 3.100(c), 
3.102(b) and (c), 3.106(a), and 3.107 of the standards (9 CFR 
3.25(c), 3.50(c), 3.75(c), 3.76(a) and (c), 3.81(a), (b)(2) and 


(1) Conformed to allegations of Complaint. 

(2) Sections 3.25(c) and 3:50(c) are applicable to guinea pigs and hamsters, and rabbits, 
respectively; sections 3.75 et seq. are applicable to non-human primates; and, sections 3.100 
et seq. are applicable to warmblooded animals as defined in the standards. The allegations of 
the Complaint are not specific as to all types of animals involved. 
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(3) and (c), 3.82, 3.100(c), 3.102(b) and (c), 3.106(a) and 
3.107). 


By reason of the facts contained in findings of fact 1 and 3 
herein, respondent has wilfully violated section 2.100 of the regu- 
lations (9 CFR 2.100) and sections 3.84 and 3.100(b) ). 


By reason of the facts contained in findings of fact 1 and 4 
herein, respondent has wilfully violated section 2.100 of the regu- 
lations (9 CFR 2.100) and sections 3.100(c), 3.102(c) and 
3.109(b)! of the standards (9 CFR 3.100(c), 3.102(c) and 
3.109(b) ). 


By reason of the facts contained in findings of fact 1 and 5 
herein, respondent has wilfully violated section 2.100 of the regu- 
lations (9 CFR 2.100) and section 3.110(c) of the standards (9 
CFR 3.110 (c)). 


Congressional statement of policy as set forth in the Act (7 
U.S.C. 2131) is: “In order to protect the owners of animals, from 
the theft of their animals, to prevent the sale or use of animals 
which have been stolen, and to insure that certain animals in- 
tended for use in research facilities or for exhibition purposes or 
for use as pets are provided humane care and treatment, it is es- 
sential to regulate the transportation, purchase, sale, housing, 
care, handling, and treatment of such animals by persons or or- 
ganizations engaged in using them for research or experimental 
purposes or for exhibition purposes or holding them for sale as 
pets or in transporting, buying, or selling them for any such pur- 
pose or use.” 


Respondent’s failure to file an answer to any allegation in the 
Complaint filed in this proceeding constitutes an admission of all 
the allegations contained in the Complaint and a waiver of hear- 
ing pursuant to sections 4.12-3 and 4.15 of the Rules of Practice 
(9 CFR 4.12-3 and 4.15). As found herein, respondent’s actions 
constitute wilful violations of the regulations and standards issued 
under the Act, which warrant a cease and desist order. 


ORDER 


Respondent, his agents and employees, directly or indirectly 
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through any corporate or other device, in connection with his 
business as an exhibitor under the Act, shall cease and desist from: 


1. Failing to store supplies of food and bedding in facilities 
which adequately protect such supplies against spoilage, deterio- 
ration, molding, and infestation or contamination by vermin as 
required by the standards. Refrigeration shall be provided for sup- 
plies of perishable food. 


2. Failing to heat indoor housing facilities for nonhuman pri- 
mates when necessary to protect the animals from the cold and to 
provide for their health and comfort. The ambient temperature of 
such facility shall not be allowed to fall below 50°F. 


3. Failing to provide ample light in indoor housing facilities 
for nonhuman primates by natural or artificial means, or both, of 
good quality, uniformly distributed, of sufficient light intensity 
to permit routine inspection and cleaning of the facility during 
the entire working period. 


4. Failing to remove excreta from primary enclosures as often 
as necessary to prevent contamination of the animals contained 
therein and to reduce disease hazards and odors. 


5. Failing to sanitize primary enclosures often enough to pre- 


vent an accumulation of debris or excreta, or a disease hazard 
with hot water (180°F.) and soap or detergent, as in a mechanical 
cage washer, or by washing all soiled surfaces with a detergent 
solution followed by a safe and effective disinfectant, or by clean- 
ing all soiled surfaces with live steam or otherwise as provided by 
the standards. Pens or runs using gravel, sand, or dirt, shall be 
sanitized by removing the soiled gravel, sand, or dirt and replac- 
ing it as necessary. 


6. Failing to keep his premises clean and in good repair in 
order to protect the animals from injury and to facilitate the pre- 
scribed husbandry practices set forth in the standards, and fail- 
ing to keep his premises free of accumulations of trash. 


7. Failing to utilize a sufficient number of employees to main- 
tain the prescribed level of husbandry practices set forth in the 
standards under the supervision of an animal caretaker who has 
a background in animal husbandry or care. 


8. Failing to provide appropriate shelter for animals képt 
outdoors to afford them protection and to prevent discomfort to 
such animals. 
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9. Failing to provide a suitable method to rapidly eliminate 
excess water from primary enclosures housing animals. 


10. Failing to have adequate potable water available on the 
premises. 


11. Failing to observe each animal daily and providing ade- 
quate veterinary care for sick or diseased, injured, lame or blind 
animals, as required by the standards. 


12. Failing to handle animals during public display so that 
there is minimal risk of harm to the public with sufficient dis- 
tance allowed between the animal and the viewing public to assure 
safety to both the public and animal. 


Copies of this order shall be served upon the parties and this 
order shall have the same force and effect as if entered after full 
hearing and shall become final* and effective 35 days after service 
hereof upon the respondent unless appealed to the Secretary with- 
in 30 days after service upon the respondent. 


(Na. 17,711) 


In re WALTER J. PITZER. LAWA Docket No. 67. Decided April 11, 
1977. 


Consent order 
Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a dealer thereunder as found herein. Respondent is ordered to cease 


and desist from said violations. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


*The Decision and Order became final April 18, 1977.—Ed. 
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PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), instituted by a complaint filed 
by the Acting Administrator, Animal and Plant Health Inspection 
Service, United States Department of Agriculture, charging res- 
pondent with various violations of the regulations and standards 
issued under the Act (9 CFR 1.1 et seq.). 


Upon motion and pursuant to due notice thereof, an oral hearing 
was commenced in Salina, Kansas, on March 1, 1977, at which 
time an amended answer (Joint Exhibit 1) was admitted into 
evidence. During the proceedings Complainant withdrew para- 
graph 2(b) of the complaint. In said amended answer respondent 
admits the jurisdictional allegations of the complaint, neither ad- 
mits nor denies the remaining allegations, waives oral hearing, 
and further procedure under the Rules of Practice (9 CFR 4.1 
et seq.), and consents to the issuance of a specified order, contain- 
ing findings of fact and conclusions based upon the allegations in 
the complaint, the order to become effective on the day upon which 
service of the order is made on respondent. Complainant has rec- 
ommended that the order consented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) Walter J. Pitzer, hereinafter referred to as the res- 
pondent, is an individual whose address is Route 1, Concordia, 
Kansas 66901. 


(b) The respondent, at all times material herein, was: 


(1) Engaged in the business of buying, selling, of- 
fering for transportation and transporting, affecting commerce, 
for compensation or profit, animals for research or teaching pur- 
poses or for exhibition purposes or for use as pets. 


(2) ILicensed as a dealer under the Act and regula- 
tions by the Secretary of Agriculture and classified as a Class B 
dealer under the regulations. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations and 
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standards and agreed in writing to comply with their provisions. 


2. Respondent, on or about September 2, 1975, transported, 
offered for transportation, and caused to be transported, in com- 
merce, from his dealer premises at Concordia, Kansas, to Colum- 
bus, Ohio, three dogs in primary enclosures that were not designed 
to protect the health and insure the safety of the animals, in that 
the openings of such enclosures were not easily accessible at all 
times for emergency removal of the animals. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1 and 2 
herein, respondent has wilfully violated section 2.100 of the regu- 
lations (9 CFR 2.100), and section 3.12(a) of the standards (9 
CFR 3.12(a)). 


Inasmuch as respondent has consented to the issuance of the 
following order and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, directly or indirectly 
through any corporate or other device, in connection with his 
business as a dealer under the Act, shall cease and desist from 
using primary enclosures to transport animals which are not well 
constructed, well ventilated and designed to protect the health 
and insure the safety of the animals contained therein, and which 
do not have openings that are easily accessible at all times for 
emergency removal of the animals. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective upon the day upon which 
service of the order is made upon the respondent. 


—e he TS em, AS 


d 





(9 


he 
ler 


tly 
his 
om 
yell 
th 
ich 
for 


red 
Lich 


LESLIE L. SCHOEBEL 513 
Cite as 36 A.D. 513 


(No. 17,712) 


In re LESLIE L. SCHOEBEL. LAWA Docket No. 76. Decided April 
13, 1977. 


Consent order 


Respondent has consented to issuance of the order herein against him for 
violations of the Act and regulations in connection with his operations 
as a dealer thereunder as found herein. Respondent is suspended as a 
registrant under the Act for 30 days. 


Thomas E. Bundy, for complainant. 
Respondent pro se. 


Decision by John G. Liebert, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a proceeding under the Laboratory Animal Welfare Act, 
as amended (7 U.S.C. 2131 et seq.), instituted by a complaint 
filed by the Administrator, Animal and Plant Health Inspection 
Service, United States Department of Agriculture, charging res- 
pondent with various violations of the regulations and standards 
issued under the Act (9 CFR 1.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the Rules of Practice (9 CFR 4.1 et seq.), and con- 
sents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations in the complaint, 
the order to become effective on the day upon which service of the 
order is made on respondent. 


Complainant has recommended that the order consented to by 
respondent be issued. 
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FINDINGS OF FACT 


1. (a) Leslie L. Schoebel, hereinafter referred to as the res- 
pondent, is an individual doing business as Fur and Feather Game 
Farm with his principal place of business located at Route 2, Box 
30B, Neshkoro, Wisconsin 54960. 


(b) The respondent is, and at all times material herein 
was: 


(1) Engaged in the business of selling, offering for 
transportation and transporting, in commerce, for compensation 
or profit, animals for research or teaching purposes or for exhibi- 
tion purposes or for use as pets. 


(2) Licensed as a dealer under the Act and regula- 
tions by the Secretary of Agriculture and classified as a Class B 
dealer under the regulations. 


(c) At the time of licensing under the Act, the respondent 
was apprised of the provisions of the Act and the regulations and 
standards and agreed in writing to comply with their provisions. 


2. (a) Respondent, on or about April 8, 1975, offered for | 
transportation and caused to be transported, in commerce, from 
his dealer premises at Neshkoro, Wisconsin, to Milton-Freewater, 
Oregon, two opossums in a primary enclosure which was not large 
enough to insure that each animal contained thereii had suffi- 
cient space to turn about freely and to make normal postural ad- 
justments. 


(b) The primary enclosure used in connection with the 
shipping of the animals specified in paragraph II(a) above was 
not well constructed and designed to protect the health and assure 
the safety of the animals contained therein. 


CONCLUSIONS 


By reason of the facts contained in findings of fact 1 and 2 
herein, respondent has wilfully violated section 2.100 of the regu- 
lations (9 CFR 2.100) and section 3.112(a) and (c) of the stan- 
dards (9 CFR 3.112(a) and (c)). 


Inasmuch as respondent has consented to the issuance of the 
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following order and complainant has recommended that such order 
be issued, the order will be issued. 


ORDER 


Respondent, his agents and employees, directly or indirectly 
through any corporate or other device, in connection with his 
business as a dealer under the Act, shall cease and desist from: 


1. Transporting or offering for transportation any animal or 
animals in a primary enclosure which is not large enough to insure 
that the animals contained therein have sufficient space to turn 
about freely and to make normal postural adjustments as required 
by the standards; 


2. Failing to use primary enclosures to ship animals that are 
not well constructed and designed to protect the health and as- 
sure the safety of the animals contained therein. 


Respondent’s license to do business as a dealer under the Act 
is hereby suspended for a period of thirty days. 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the day upon which 
service of the order is made upon the respondent. 
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Federal Meat Inspection Act 
SALEM PACKING Co., INc. FMIA Docket No. 15. 
Consent order — with provisions 516 


(No. 17,713) 


In re SALEM PACKING Co., INc. FMIA Docket No. 15. Decided 
April 13, 1977. 


Consent order 


Respondent has consented to issuance of the order herein against it as set 
forth herein. 


Marshall Marcus and Harold Reuben, for complainant. 
Dennis E. Kinnaird, Los Angeles, CA, and 
William P. Tedards, Jr., Washington, D.C. for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This is a proceeding under the Federal Meat Inspection Act, 
as amended (21 U.S.C. 601 et seq.) (F MIA), and regulations pro- 
mulgated thereunder (7 CFR Part 50 and 9 CFR Part 335), to 
withdraw Federal meat inspection services from the corporate 
respondent, Salem Packing Co., Inc. The proceeding was com- 
menced by a complaint issued by the Animal and Plant Health 
Inspection Service (APHIS), USDA. The parties have agreed 
that these proceedings should be terminated by a specified Con- 
sent Order, and have filed a stipulation and motion as follows: 
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1. Only for purposes of the Stipulation and the provisions of 
a Consent Order, the respondent has admitted all of the jurisdic- 
tional allegations set forth in the Notices and Complaints and 
waived: 


(a) Any further procedural steps: 
(b) Any requirement that the final decisions in these pro- 


ceedings contain findings and conclusions with respect to all ma- 
terial issues of fact, law or discretion, as well as the reasons or 
bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated any 
of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Salem Packing Co., Inc., is a corporation which 
operates a meat packing establishment at Los Angeles, Califor- 
nia, and is, an dat all times material herein was, the recipient of 
inspection service under Title I of the FMIA and of grading and 
acceptance services under the AMA of 1946. 


2. Philip Bauer was, at all times material herein, the Presi- 
dent of, and responsibly connected with, respondent Salem Pack- 
ing Co., Inc. 


3. Philip Bauer has been convicted of felonies for giving cash 
to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
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in the following Order as the final disposition of these proceed- 
ings, such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Salem Packing Co., Inc. shall isolate Philip 
Bauer completely from all functions and aspects of its business 
that call for his direct contact or communication with personnel of 
USDA who are engaged in functions under the Federal Meat In- 
spection Program or the Federal Meat Grading Program or the 
USDA acceptance services; and during said period Federal Meat 
Packing Co., Inc. shall assure that, while in its employ, Philip 
Bauer will not contact or communicate, with respect to any matter 
covered by this Order, with any USDA meat grading or meat in- 
spection or acceptance personnel: Provided, however, That this 
paragraph 1 shall not prevent Philip Bauer from contacting or 
communicating with USDA inspection personnel who are in area 
or higher supervisory positions or with USDA grading personnel 
who are in main station or higher supervisory positions. 


2. Within thirty (30) days from the effective date of this 
Order, respondent Salem Packing Co., Inc. shall submit to the Ad- 
ministrator of AMS and the Administrator of APHIS (Adminis- 
trators) and institute an Affirmative Action Program designed 
to insure the integrity of USDA’s meat grading, meat inspection, 
and acceptance services. Pursuant to that Program, it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any indi- 
vidual who has been convicted of a crime involving USDA meat 
grading or acceptance or meat inspection services or bribing, or 
unlawfully giving to or accepting any gratuity from, any person 
acting on behalf of the United States Government, or other public 
official; and (ii) shall immediately dismiss any such individual 
hired after the effective date of this Order upon learning of the 
conviction: Provided, however, That this provision shall not pre- 
vent the respondent from hiring an individual who was convicted 
prior to the effective date of this Order and was employed prior 


to the effective date of this Order by a respondent which has en- 
tered into a similar consent order with the USDA, if it notifies 
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the Administrators of such hiring and places that individual under 
the restriction set forth in paragraph 1 of this Order ; 


(b) Dismiss immediately any of its officers, employees, 
or agents who are hereafter found upon conviction (or upon affir- 
mation of conviction, if appealed), or upon final decision as to 
the facts in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts, if 
appealed), to have given to or accepted from any person acting 
on behalf of the United States Government, or other public official, 
a bribe or unlawful gratuity, in connection with any aspect of the 
operation of the business of Salem Packing Co., Inc., as a meat 
packer: Provided, however, That this subparagraph (b) shall not 
apply with respect to the factual situation involving meat graders 
which resulted in the indictment of Philip Bauer before the United 
States District Court for the Central District of California filed 
on November 26, 1974; 


(c) Require each of its officers, employees, and agents to 
promptly report to a designated executive of the respondent, not 


- subject to paragraph 1 of this Order, who shall report to the Ad- 


ministrators any evidence of bribery or unlawful gratuity whether 
given or received by an officer, employee, or agent of the respond- 
ent or by any person acting on behalf of the United States 
Government or other public official; and 


(d) Maintain an ongoing information program with all 
of its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to the respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years from the effective date of this Order, respondent 
Salem Packing Co., Inc. fails to comply with any provision of this 
Order (other than violations of subparagraphs (c) or (d) of 
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paragraph 2 or subparagraph (b) of paragraph 6 of this Order 
which are not flagrant), or commits any violation which would 
be a basis for denial or withdrawal of grading and acceptance 
services as currently specified in 7 CFR Part 53.13(a) (1) (i), 
(ii), (iv) or (v), respondent Salem Packing Co., Inc. knew, 
acquiesced in, or had opportunity to discover and prevent such 
failure to comply or offense. 


(b) Such failure to comply or commission of any such 
offense shall be deemed to have been established upon criminal 
conviction (or upon affirmation of conviction, if appealed), or 
upon opportunity for hearing and final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed). In such event, grading and acceptance services shall be 
withdrawn from respondent Salem Packing Co., Inc. for the full 
period of twelve (12) months, and such withdrawal shall become 
effective immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to the respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed, that respondent Salem Packing Co., Inc., 
or any officer, employee, or agent of Salem Packing Co., Inc., has 
unlawfully given, paid, or offered, directly or indirectly, any 
money or other thing of value to any meat inspector, meat grader, 
other person acting on behalf of the United States Government, 
or other public official, in connection with any aspect of the opera- 
tion of his or its business as a meat packer; or 


(b) it is determined upon final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if ap- 
pealed), that respondent, Salem Packing Co., Inc., or any officer, 
employee, or agent of Salem Packing Co., Inc., has unlawfully 
given, paid, or offered, directly or indirectly, any money or other 
thing of value to any meat inspector, meat grader, other person 
acting on behalf of the United States Government, or other pub- 
lic official, in connection with any aspect of the operation of its 
business as a meat packer, or has failed to comply with paragraph 
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1 or subparagraphs (a) or (b) of paragraph 2 or subparagraph 
(a) of paragraph 6 of this Order ; and 


(c) respondent Salem Packing Co., Inc., knew, acquiesced 
in, or had opportunity to discover and prevent such failure to 
comply or offense. 


Upon such a final conviction or final determination as de- 
scribed in subparagraphs (a) or (b) and (c) of this paragraph, 
inspection service under Title I of the FMIA shall be withdrawn 
from and inspection indefinitely denied to respondent Salem Pack- 
ing Co., Inc., and such withdrawal or denial of inspection shall 
become effective immediately without further procedure. Sub- 
paragraphs (a), (b) and (c) of this paragraph 4 do not apply 
with respect to the factual situation involving meat graders which 
resulted in the indictment of Philip Bauer before the United 
States District Court for the Central District of California filed 
on November 26, 1974. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of 
the United States Government responsible for the administration 
of the programs involved; 


(b) The provisions of this Order shall be applicable to 
Salem Packing Co., Inc., its officers, directors, partners, agents, 
subsidiaries, and any business entity which, directly or through 
any corporate or other device, succeeds to the business of Salem 
Packing Co., Inc., or is assigned that business: Provided, how- 
ever, That this Order shall not be applicable to a successor or 
assign of Salem Packing Co., Inc., which does not have any of- 
ficer or director or substantial investor who was, on or prior to the 
effective date of this Order, an officer, director or substantial 
investor with Salem Packing Co., Inc., and which does not employ 
any person who is subject to the provisions of paragraph 1 or 
subparagraphs (a) or (b) of paragraph 2 of this Order; and 


(c) (1) Only the provisions of paragraph 1 of this 
Order shall be applicable to Philip Bauer so long as he remains 
with Salem Packing Co., Inc., as an officer, employee or agent 
and has no position with any other business entity engaged in 
activities requiring Federal meat inspection or meat grading or 
acceptance services ; 


(2) If Phillip Bauer has formed, or during the ef- 
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fective period of this Order forms, directly or indirectly, another 
business entity engaging or to engage in activities requiring Fed- 
eral meat inspection or meat grading or acceptance services; or is, 
or during the effective period of this Order becomes, an officer, 
director, or substantial investor with another such business entity, 
all provisions of this Order appliczble to Salem Packing Co., Inc., 
shall be applicable to that entity ; 


(3) If Philip Bauer is associated, or during the ef- 
fective period of the Order becames associated, in any capacity, 
other than as an officer, director, or substantial investor, with 
another business entity engaged in activities requiring Federal 
meat inspection or meat grading or acceptance services, the provi- 
sions of paragraph 1 of this Order shall continue to be applicable 
to Philip Bauer. 


6. (a) Respondent Salem Packing Co., Inc., shall permit any 
employee of USDA authorized for the purpose to have access to 
its facilities and records sufficient to assure that it is in full com- 
pliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Salem Packing Co., 
Inc., shall file with the Administrators a written report detailing 
the manner and form in which it is complying with each of the 
provisions of this Order and setting forth any changes in its cor- 
porate identity which may affect compliance with this Order. 


7. If, during the effective period of this Order, any respondent 
is judicially required to take action which is inconsistent with 
any obligation imposed by the Order, such respondent shall be 
released from that obligation to the extent necessary to enable 
the respondent to comply with the judicial order: Provided, That 
respondent notifies the Administrators of AMS and APHIS im- 
mediately upon learning of the institution of any judicial proceed- 
ing which might result in any such order: and Provided, further, 
That such release from any particular provision of this Order 
shall not have any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 
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DESTREHAND BOARD OF TRADE. GSL Docket No. 13. 
Dismissal , ie 523 


(No. 17,714) 


In re DESTREHAND BOARD OF TRADE. GSL Docket No. 13. Decided 
March 28, 1977. 


Order of dismissal 


Daniel Wentzell, for complainant. 
William O. Bittman, Washington, D. C., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


Complainant by its motion to dismiss filed with the hearing 
clerk on March 22, 1977, has indicated that the matters at issue 
in the present administrative proceeding are now moot and that 
counsel for respondent has concurred in the filing of said motion. 


Accordingly, IT IS THEREFORE ORDERED, the Complaint 
is hereby dismissed and these proceedings are closed. 
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(No. 17,715) 


In re A. J. KAKASSY. HPA Docket No. 46. Decided March 1, 1977. 
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Showing and exhibiting sored horse — in violation of the Act and the 
regulations — Sanction 


Where respondent showed and exhibited a sored horse as found herein, re- 
spondent violated the Act and the regulations issued thereunder. Re- 
spondent is assessed a civil penalty therefor in the amount of $500.00. 


Thomas E. Bundy, for complainant. 
Joseph B. Alala, Jr., Gastona, NC, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


ae a dn 


PRELIMINARY STATEMENT 


This is an administrative proceeding for the recovery of a civil 
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penalty under the Horse Protection Act of 1970 (15 U.S.C. 1821 
et seq.), hereinafter referred to as the “Act”, instituted by a com- 
plaint filed by the Administrator of the Animal and Plant Health 
Inspection Service, United States Department of Agriculture. The 
complaint charged Mr. A. J. Kakassy (hereafter called “respond- 
ent”)! with showing and exhibiting a “sored” house at a horse 
show, to which horses were moved in commerce, in violation of the 
Act and the regulations issued thereunder (9 CFR 11.1 et seq.), 
hereinafter referred to as the regulations. 


Respondent filed an Answer in which respondent admitted 
ownership of “Papa Joe K” at the time of the alleged violation, 
and admitted showing the horse .. . on or about November 13, 
1974, at the Eighteenth Annual Southern Championship Charity 
Horse Show, Montgomery, Alabama. Respondent denied “that said 
horse was ‘sored’ as the term is defined in the Act and the regu- 
lations”, and the remaining allegations of the complaint. 


An oral hearing was held in Charlotte, North Carolina, on May 
12, 1976. Thomas Bundy and Georgann Gutteridge of the Office 
of the General Counsel, United States Department of Agricul- 
ture, Washington, D.C., appeared for complainant. Mr. Joseph B. 
Alala of the law firm of Garland and Alala, 192 South Street, Gas- 
tonia, North Carolina appeared on behalf of the respondent. 


FINDINGS OF FACT 


1. (a) The respondent, is an individual residing at Gas- 
tonia, North Carolina. 


(b) Respondent, at all times material herein, was the 
owner of the horse known as “Papa Joe K”’. 


2. Respondent, on or about November 13, 1974, at the Eight- 
eenth Annual Southern Championship Charity Horse Show, Mont- 
gomery, Alabama, a horse show to which horses were moved in 
commerce, showed and exhibited the horse known as “Papa Joe K”’ 
in class No. 18 as entry No. 585. 


3. Papa Joe K was selected for examination by one of com- 
plainant’s veterinarians, who was stationed in the vicinity of the 
show ring (Tr. 20, 50). 


1. Mrs. Kakassy was dismissed as a party-respondent, at the hearing (Tr. 3-4). 
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4. After Papa Joe K had performed he was moved to the ex- 
amination station outside the show ring and examined by two 
veterinarians in the following manner, as disclosed by the testi- 
mony at pages 7, 36-37 of the record: 


“T examined this horse by the same procedure that I use with all of 
the horses. As the horse enters the inspection stable, I take a visual 
view of the animal. After looking at the horse for one or two min- 
utes, I examine the chains because at that time—the chains are steel 
—the chains or boots are still supposed to be on the animal—I look 
at the chains to see if the chains are hitting on or below the coro- 
nary band, I also look at the chains to see if there is perhaps a 
double link in the chain, and how they are fastened. Then I have 
the owner or trainer or one of the horse handlers, whoever might be 
present there with the animal, remove the chains. We take them and 
weigh them. Then, we start the physical examination of the hooves. 
On this particular horse, he had a very greasy substance that the 
trainer said was chain guard. And then I picked up and the first 
one—I believe I started with the right foot on this particular animal 
—I flexed and examined the back surface of the pastern area pal- 
pating very lightly—trying to see if I could pick up any sensitivity 
that the animal would react to from the palpation—thus evidence 
of some pain from the palpation. I examined first the back of the 
front foot—right—then the front of the right foot with the foot 
extended. I examined the hoof as far as I could down between the 
shoe to try to see if I could elicit any pain in that area. I lowered 
that foot, went over to the left and started the same procedure 
again.” (Tr. 36-37) 


5. The examination of Papa Joe K disclosed a sensitive area 
in each of the horse’s forelegs, about the size of a nickel or quar- 
ter in diameter, at which the horse exhibited pain on slight to 
moderate digital pressure. The sensitive areas were located on the 
front pastern area of each foot, approximately two inches above 
the coronary band. (CX 1; Tr. 7, 17, 37, 51-52). 


In addition the two veterinarians (Dr. H. E. Kendall and Dr. 
O. J. Fox) found less sensitive areas on the rear of the pasterns 
of both forelegs just above the right bulb of the heels. An abra- 
sion was also present on the rear of the pastern of the right fore- 
leg. (Tr. 7-8, 37-42). 


6. Both veterinarians concluded that the sensitive areas 
found on the pastern areas of the forelegs of “Papa Joe K” were 
caused by the application of a chemical agent. Their conclusions 
were based on the nature of these sensitive areas; i.e. the sensi- 
tive areas appeared at identical places on the patterns. The fact 
that these areas of sensitivity were identical in size, shape and 
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location led these veterinarians to conclude that only a chemical 
agent could have caused them. (Tr. 8, 10-11, 17, 23-24, 28-29, 
38-40, 47-48, 51-52, 57, 115-118, 120-121, 124-125). Both veter- 
inarians concluded that “Papa Joe K” had been “sored” by the 
use of a chemical agent. 


PERTINENT PROVISIONS OF THE ACT 


“Section 2. (a) A horse shall be considered to be sored? if, 
for the purpose of affecting its gait— 
(1) a blistering agent has been applied after the date of enact- 


ment of this Act internally or externally to any of the legs, ankles, 
feet, or other parts of the horse; 


(2) burns, cuts, or lacerations have been inflicted after date 
of enactment of this Act on the horse; 


(3) a chemical agent, or tacks or nails have been used after the 
date of enactment of this Act on the horse; or 


(4) any other cruel or inhumane method or device has been used 
after the date of enactment of this Act on the horse, including, but 
not limited to, chains or boots; 


which may reasonably be expected (A) to result in physical pain 
to the horse when walking, trotting, or otherwise moving, (B) to 
cause extreme physical distress to the horse, or (C) to cause 
inflammation. 

(b) *x* * k * 99 

15 U.S.C. 1822 
“Section 3. The Congress hereby finds (1) that the practice 
of soring horses for the purposes of affecting their natural gait 
is cruel and inhumane treatment of such animals; (2) that the 
movement of sored horses in commerce adversely affects and 
burdens suc’: commerce; and (3) that horses which are sored 
compete unfairly with horses moved in commerce which are not 
sored.” 
15 U.S.C. 1822 
“Section 4. (a) * * #* 

(b) It shall be unlawful for any person to show 
or exhibit, or enter for the purpose of showing or exhibiting, in 
any horse show or exhibition, any horse which is sored if that 
horse or any other horse was moved to such show or exhibition in 
commerce. 

(c) * * * ? 

15 U.S.C. 1823 (b) 


2. The term “sored” is similarly defined in Section 11.1(t) of the regulations (9 CFR 11.1(t)). 
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CONCLUSIONS 


1. Papa Joe K was “sored’’, as the term “sored” is defined in 
the Act, and regulations issued thereunder, when shown and ex- 
hibited at the Eighteenth Annual Southern Championship Charity 
Horse Show, on November 13, 1974. Said horse was sored by the 
use of a cruel or inhumane method or device, which would rea- 
sonably be expected to result in physical pain to said horse when 
walking, trotting, or otherwise moving, to cause extreme physical 
distress to said horse, or to cause inflammation. 


2. Respondent has violated the Act and regulations issued 
thereunder, and such violation warrants the imposition of a civil 
penalty. 


I. 


The findings of fact herein support the conclusion that re- 
spondent’s horse, Papa Joe K, was sored when shown on Novem- 
ber 13, 1974. The testimony of the two veterinarians who exam- 
ined the horse, after it was exhibited at the horse show, and who 
concluded that the horse was sored, is not rebutted by the testi- 
mony of respondent’s witnesses nor by the contentions raised by 
respondent’s brief. 


Among other things, respondent relies upon the testimony of 
Dr. J. E. Reed who was familiar with Papa Joe K, and the fact 
that the horse had been exhibited frequently without evidence of 
soring. However the record evidence concerning these defenses is 
not persuasive. Dr. Reed, whose qualifications and testimony were 
indeed impressive, did not examine the horse, immediately before 
or after the horse show. He examined the horse when purchased 
by respondent as a yearling. At the time of the horse show, the 
horse was a four year old. Thus Dr. Reed’s experience and famil- 
iarity with Papa Joe K, is too removed from, and not pertinent to 
the examination following the horse show in question here. 


Respondent’s exhibit 1 lists the numerous shows in which Papa 
Joe K participated in 1975 without evidence of soring. However 
the record contains no concrete evidence to demonstrate that the 
horse was examined by complainant’s veterinarians at the shows. 


In this connection respondent’s brief at pages 5 and 6 cites a 
pending record, HPA 42 and 48, which involves among other mat- 
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ters, the trainer of Papa Joe K and the charge of soring at the 
same class and show under review here. Respondent also requests 
that this proceeding be continued until judgment is rendered in 
the other proceedings. In spite of complainant’s contentions re- 
garding the separation of the two records (Reply brief pp. 3-5, 
11-12) I have reviewed pages 299 through 373 of the transcript 
of HPA 42 and 48, and find no evidence in that proceeding con- 
cerning Papa Joe K’s exhibitions immediately before or after the 
show in question here on November 13, 1974, sufficient to rebutt 
the examinations and conclusions of the veterinarians in this pro- 
ceeding, or to warrant continuance of this proceeding. In general 
complaint’s remarks about the content of the record in HPA 
42/48 (Reply brief pp. 12-13) is consistent with my review of 
such record. 


One further point raised by respondent concerns what appears 
to be inconsistent testimony concerning the use of the thermo- 
vision machine on November 13, 1974, and suggests that an infer- 
ence be drawn for failure to use, or disclose the results of, such 
machine. One of complainant’s witnesses testified that he believed 
such unit was in use on that date. Another witness emphatically 
testified that it was not. Whether it was used or not appears to 
be of little consequence since the record indicates that the thermo- 
vision unit does not operate efficiently when the weather is cold, 
as was the case on November 13, 1974 (Tr. 17-18, 26-27, 
38, 65, 90). 


Respondent contends that the Act requires an intentional act 
or violation by respondent and further that respondent can not 
be held liable under the doctrine of respondeat superior for the 
alleged acts of his agent, the trainer of Papa Joe K. 


Section 4(b) of the Act and section 11.2(a) of the regulations 
(9 CFR 11.2(a)) make it unlawful for any person to show or ex- 
hibit, or enter for the purposes of showing or exhibiting, in any 
horse show or exhibition, any horse which is “sored” if that horse 
or any other horse was moved to such show or exhibition in com- 
merce. Section 6(a) of the Act (15 U.S.C. 1825(a)) provides that 
any person who violates any provision of the Act or any regula- 
tions issued thereunder shall be assessed a civil penalty by the 
Secretary of not more than $1,000 for each violation. 
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We concur in complainant’s position that respondent, as owner 
of Papa Joe K is responsible for showing said horse in a “sored” 
condition on November 13, 1974. Such position is not “inconsist- 
ent with the regulations formulated under the Act’ and does not 
represent a “misapplication of the doctrine of respondeat supe- 
rior” as respondent contends on page 9 of his brief. 


Section 11.1(s) of the regulations (9 CFR 11.1(s)) defines 
“exhibitor” to mean “the owner or other person who enters a 
horse in any horse show or exhibition.” Clearly this definition of 
“exhibitor” (as well as the language of Section 4(b) of the Act) 
includes the owner of a horse such as respondent, thus obviating 
the need to prove an intentional act by the owner. 


Further the Judicial Officer’s recent decision in In re Edward 
Whaley and Wink Groover, 35 A.D. 1519, 1526 appears to be dis- 
positive of the respondeat superior issue as it relates to proceed- 
ings under the Act. 


“Assuming, however, for the sake of argument, that the pre- 
hearing stipulation were abrogated, I would hold that an owner of 
a horse is responsible for a violation of the Horse Protection Act 
even if he hired an independent contractor!* to train and exhibit 
the horse, with the owner having no contractual right to contro] the 
trainer’s activities. Cf. United States v. Parfait Powder Puff Co., 
163 F.2d 1008, 1009-1010 (C.A. 7), certiorari denied, 332 U.S. 851. 
The prestige, money! and recognition that comes from a winning 
horse accrue mainly to the owner of the horse. If an owner can 
reap the benefits of winning with a sored horse and insulate him- 
self from any liability arising therefrom, he can directly or in- 
directly put great pressure on the trainer of the horse to win at 
all costs. Such pressures might cause trainers to sore horses which 
could not be trained to win by other means, either because the train- 
ers do not possess the requisite ability to successfully train the 
horses or because the horses are not good Tennessee Walking Horses 
to begin with. Soring horses is not only cruel to the animals and 
unfair to competitors, but ‘may seriously harm the breed itself,” 
through the use of poor horses (which performed well because of 
soring) as studs. H. Rep. No. 91-1597, 91st Cong., 2d Sees., pp. 2-3. 


14, The “term ‘independent contractor’ is used to indicate all persons for whose conduct * * * 
the employer is not responsible except in the performance of nondlegable duties’ (emphasis 
supplied; Restatement of Law, Second, Agency 2d (1958), Comment b to Section (2), p. 14). 
Where a horse owner hires an independent contractor to train and exhibit his horse, the duty of 
the owner under the Horse Protection Act not to exhibit a sored horse should be regarded as 
nondelegable, in order to achieve the remedial purposes of the Act, 

15. Great monetary reward can result from th increased value of a winning horse for sale or 
breeding purposes. See Hearing before the Senate Subcommittee on Energy, Natural Re- 
sources, and the Environment of the Committee on Commerce, 91st Cong., Ist Sess., on S, 2543 
(Serial 91-27), p. 36; H. Rep. No, 91-1597, 91st Cong., 2d Sess., p. 3; H. Rep. No. 94-1174, 
94th Cong., 2d Sess., p. 4, See, also, Tr, 10, 193, 214-217, 
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See, also, H. Rep. No. 94-1174, 94th Cong., 2d Sees., p. 4. In order 
to achieve the Congressional purpose in enacting this remedial 
statute, it should be liberally construed (see the cases cited in In re 
American Fruit Purveyors, Inc., 30 Agr Dec 1542, 1593 (1971)). 
Specifically, the Act should be construed so as to make the owner 
of a sored horse exhibited in violation of the Act subject to the 
penalties of the Act.16” 


Soring a horse to win a class in a horse show prevents 
the horses of other exhibitors in such a class from being judged 
fairly on their natural ability and training. Permitting the owner 
of a horse to remain free of liability for showing his horse in a 
“sored” condition and to disclaim all knowledge and responsibility 
therefor is inconsistent with the purposes of the Act. As the 
horse’s owner, respondent had and continues to have the respon- 
sibility, under the Act, of assuring that “Papa Joe K” was not 
and is not shown in a “sored” condition. Thus respondent’s show- 
ing of “Papa Joe K” while “sored” on November 13, 1974, at the 
Eighteenth Annual Southern Championship Charity Horse Show 
warrants the imposition of the $500 civil penalty as recommended 
by complainant. 


FURTHER RULINGS ON MOTIONS 


1. Respondent’s renewed motion to dismiss for failure to 
“make out a case against Respondent” under the Act “which re- 
quires an intentional act on the part of Respondent,” is denied 
for the reasons previously stated herein. 


2. Respondent’s renewed motion to dismiss because informa- 
tion and documents were previously denied respondent upon his 
motion for answer of interrogatories as well as the production 
of certain documents, is denied. 


Aside from the lack of authority (in the Act and Rules of Prac- 
tice) to compel prehearing discovery, respondent obviously was 
not prejudiced. The record indicates that counsel for complainant 
voluntarily furnished information to respondent’s counsel (Tr. 


16. Section 11.1(s) of the regulations (9 CFR 11.1(s)) defines the term “exhibitor” as “‘the 
owner or other person who enters a horse in any horse show or exhibition.” Hence either one, 


or both, may be the subject of a disciplinary proceeding. It has been the contemporaneous and 
settled administrative construction of the Act to proceed against the owners in circumstances 
such as are involved here, The ‘“‘contemporaneous construction of a statute by the officer 


charged with its enforcement is entitled to great weight.’’ United States v. Zucca, 351 US. 
91, 96. 
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89), and no request was made by respondent to recess the hear- 
ing to prepare a defense. 


ORDER 


Respondent A. J. Kakassy is assessed a civil penalty of $500, 
which shall be payable by certified check or money order to the 
Treasurer of the United States and forwarded to Thomas E. 
Bundy, United States Department of Agriculture, Room 2422, 
South Building, Washington, D.C. 20250, within thirty days from 
the date this order becomes effective. 


This order shall became final* and effective thirty days after 
the service hereof upon respondent, unless there is an appeal to 
the Secretary as provided in section 12.10-9 and 12.14 of the 
Rules of Practice (9 CFR 12.10-9, 12.14). 


Copies hereof shall be served on the parties. 


(No. 17,716) 


In re RONALD MosLEY. HPA Docket No. 57. Decided December 8, 
1976. 


Answer — failure to file — admission of facts — Soring, constituting cruel 
and inhumane treatment — Sanction 


Where respondent showed and exhibited a sored horse as found herein, re- 
spondent violated the Act and the regulations issued thereunder. Re- 
spondent is assessed a civil penalty therefor in the amount of $1,000.00. 


Sally Ogelby, for complainant. 
Respondent pro se, 


Decision by Dorothea A. Baker, Administrative Law Judge. 


*The Decision and Order became final and effective April 5, 1977.—Ed. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding under the Horse Protection Act of 1970 
(15 U.S.C. 1821 et seq.), hereinafter referred to as the Act. It was 
instituted by a complaint filed by the Administrator, Animal and 
Plant Health Inspection Service, United States Department of 
Agriculture. The complaint alleges that respondent violated sec- 
tion 4(b) of the Act (15 U.S.C. 1823(b)) and section 11.2(a) of 
the regulations (9 CFR 11.2(a), by showing and exhibiting a 
sored horse. 


Copies of the complaint and the Rules of Practice governing 
proceedings under the Act were served by the Hearing Clrk by 
certified mail on respondent on June 6, 1976. 


Respondent was informed in the complaint and the letter of 
service that an answer should be filed in accordance with the 
Rules of Practice, and that failure to file an answer either admit- 
ting, denying or explaining the allegations in the complaint and 
requesting an oral hearing would constitute admission of such 
allegations and waiver of such hearing. Respondent has not filed 
an answer in accordance with the Rules of Practice. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to file an answer, are adopted 
and set forth herein as the findings of fact. 


This Decision and Order, therefore, are issued pursuant to sec- 
tions 12.6-3 and 12.8 of the Rules of Practice (9 CFR 12.6-3 and 
12.8. 


FINDINGS OF FACT 


1. (a) Ronald Mosley, hereinafter referred to as the re- 
spondent, is an individual residing at Route 7, Box 276, Mt. Airy, 
North Carolina 27030. 


(b) Respondent, at all times material herein, was the 
trainer and owner of the horse known as “Hilgrove’s Sensation’”’. 
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(c) The 35th Annual Tennessee Walking Horse National 
Celebration Horse Show, Shelbyville, Tennessee, which was held 
on August 26, 1973, was a horse show to which horses had been 
moved in commerce. 


2. Respondent, on or about August 26, 1973, at The 35th An- 
nual Tennessee Walking Horse National Celebration Horse Show, 
Shelbyville, Tennessee, entered for the purpose of showing and 
exhibiting the horse known as “Hilgrove’s Sensation,” in Class 
No. 22, as Entry No. 1614, which horse was “sored” as that term 
is defined in the Act and the regulations. Said horse was 
“sored”, as that term is defined in the Act and the regulations, 
by the use on the horse of a cruel or inhumane method or device, 
which would reasonably be expected to result in physical pain to 
said horse when walking, trotting, or otherwise moving, to cause 
extreme physical distress to said horse, or to cause inflammation, 
and which did cause the horse’s front pasterns to be painful and 
sensitive. 


CONCLUSIONS 


By reason of the facts alleged in findings of fact 1 and 2 herein, 
respondent has violated section 4(b) of the Act (15 U.S.C. 
1823(b)) and section 11.2(a) of the regulations (9 CFR 11.2(a) ). 


Congress has found that the practice of soring horses for the 
purpose of affecting their natural gait is cruel and inhumane 
treatment of such animals and that sored horses compete unfairly 
with horses which are not sored. Respondent’s failure to file an 


answer to any allegation in the complaint constitutes an admission | 


of all the allegations of the complaint and a waiver of hearing pur- 
suant to sections 12.6-3 and 12.8 of the Rules of Practice (9 CFR 
12.6-3 and 12.8). The actions of respondent in entering for the 
purpose of showing and exhibiting a sored horse constitute serious 
violations of the Act and regulations and warrant the imposition 
against him of the maximum civil penalty of $1,000 provided for 
in section 6(a) of the Act (15 U.S.C. 1825(a)). 


ORDER 


Respondent is assessed a civil penalty of $1,000 which shall be 
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payable to the Treasurer of the United States by certified check 
or money order and shall be forwarded to Sally Ogelby, Office of 
General Counsel, United States Department of Agriculture, Room 
2422, South Building, Washington, D.C. 20250, within thirty (30) 
days from the date this order becomes effective.* 


This order shall have the same force and effect as if entered 
after full hearing. 


This order shall become effective thirty-five (35) days after 
service of the order upon the respondent unless an appeal is filed 


pursuant to sections 12.10-9 and 12.14 of the rules of practice (9 
CFR 12.10-9, 12.14). 


Copies hereof shall be served upon the parties. 


*The Decision and Order became final ard effective February 9, 1977.—Ed. 
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(No. 17,717) 


In re ACME MEAT PACKING Co., INC. 1&G Docket No. 40. De- 
cided April 15, 1977. 


Consent order 


Respondent has consented to issuance of a specified order against it as set 
forth herein. 


Marshall Marcus and Harold Reuben, for complainant. 
Murray Gomer, Beverly Hills, CA, and 
William P. Tedards, Jr., Washington, D.C. for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This is a proceeding under the Agricultural Marketing Act of 
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1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and 
regulations promulgated thereunder (7 CFR Part 50), to with- 
draw Federal meat grading and acceptance services from Acme 
Meat Packing Co., Inc. The proceeding was commenced by Notices 
of Intent to Withdraw Services issued by the Livestock Division, 
Agricultural Marketing Service (AMS), United States Depart- 
ment of Agriculture (USDA). The parties have agreed that this 
proceeding should be terminated by a specified Consent Order, and 
have filed a stipulation and motion as follows: 


1. Only for purposes of the Stipulation and the provisions of 
a Consent Order, the respondent has admitted all of the jurisdic- 
tional allegations set forth in the Notices and Complaints and 
waived: 


(a) Any further procedural steps; 


(b) Any requirement that the final decisions in this pro- 
ceeding contain findings and conclusions with respect to all mate- 
rial issues of fact, law or discretion, as well as the reasons or 
bases therefor; and 


(c) All rights to seek judicial review or otherwise to 
challenge or contest the validity of the Order entered pursuant to 
the Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


a The Stipulation, Consent Order and Motion are for settle- 
ment purposes in this proceeding only and do not constitute an 
admission or denial by the respondent that it has violated any of 
the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Acme Meat Packing Co., Inc., is a corporation 
which operates a meat packing establishment at Los Angeles, 
California, and is, and at all times material herein was, the re- 
cipient of inspection service under Title I of the FMIA and of 
grading and acceptance services under the AMA of 1946. 


2. William Curling was, at times material herein, a managerial 
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employee of, and responsibly connected with, respondent Acme 
Meat Packing Co., Inc. 


3. William Curling has been convicted of felonies for giving 
cash to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set 
forth in the following Order as the final disposition of this pro- 
ceeding, such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Acme Meat Packing Co., Inc., shall isolate 
William Curling completely from all functions and aspects uf its 
business that call for his direct contact or communication with 
personnel of USDA who are engaged in functions under the Fed- 
eral Meat Inspection Program or the Federal Meat Grading Pro- 
gram or the USDA acceptance services; and during said period 
Acme Meat Packing Co., Inc. shall assure that, while in its em- 
ploy, William Curling will not contact or communicate, with re- 
spect to any matter covered by this Order, with any USDA meat 
grading or meat inspection or acceptance service personnel: Pro- 
vidid, however, That this paragraph 1 shall not prevent William 
Curling from contacting or communicating with USDA inspec- 
tion personnel who are in area or higher supervisory positions or 
with USDA grading personnel who are in main station or higher 
supervisory positions. 


2. Within thirty (80) days from the effective date of this 
Order, respondent, Acme Meat Packing Co., Inc., shall submit to 
the Administrator of AMS and the Administrator of APHIS (Ad- 
ministrators) and institute an Affirmative Action Program de- 
signed to insure the integrity of USDA’s meat grading, meat 
inspection, and acceptance services. Pursuant to that Program, 
it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any 
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individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or bribing, 
or unlawfully giving to or accepting any gratuity from, any per- 
son acting on behalf of the United States Government, or other 
public official; and (ii) shall immediately dismiss any such indi- 
vidual hired after the effective date of this Order upon learning 
of the conviction: Provided, however, That this provision shall 
not prevent the respondent from hiring an individual who was 
convicted prior to the effective date of this Order and was em- 
ployed prior to the effective date of this Order by a respondent 
which has entered into a similar consent order with the USDA, 
if it notifies the Administrators of such hiring and places that 
individual under the restrictions set forth in paragraph 1 of 

this Order; 


(b) Dismiss immediately any of its officers, employees, 
or agents who are hereafter found upon conviction (or upon af- 
firmation of conviction, if appealed), or upon final decision as 
to the facts in a formal adjudicatory proceeding before the Secre- 
tary (or upon affirmation of the Secretary’s decision as to the facts 
if appealed), to have given to or accepted from any person acting 
on behalf of the United States Government, or other public offi- 
cial, a bribe or unlawful gratuity, in connection with any aspect 
of the operation of the business of Acme Meat Packing Co., Inc., 
as a meat packer: Provided, however, That this subparagraph (b) 
shall not apply with respect to the factual situation involving 
meat graders which resulted in the indictment of William Curling 
before the United States District Court for the Central District of 
California filed on November 26, 1974; 


(c) Require each of its officers, employees, and agents to 
promptly report to a designated executive of the respondent, not 
subject to paragraph 1 of this Order, who shall report to the Ad- 
ministrators any evidence of bribery or unlawful gratuity whether 
given or received by an officer, employee, or agent of the respond- 
ent or by any person acting on behalf of the United States Gov- 
ernment or other public official; and 


(d) Maintain an ongoing information program with all 
of its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 








INSPECTION AND GRADING (AMA 1946) 
Cite as 36 A.D. 536 


applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to the respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years from the effective date of this Order, the respondent 
fails to comply with any provision of this Order (other than viola- 
tions of subparagraphs (c) or (d) of paragraph 2 or subpara- 
graph (b) of paragraph 6 of this Order which are not flagrant), 
or commits any violation which would be a basis for denial or 
withdrawal of grading and acceptance services as currently speci- 
fied in 7 CFR Part 53.13 (a) (1) (i), (ii), (iv) or (v), and the 
respondent knew, acquiesced in, or had opportunity to discover 
and prevent such failure to compiy or offense. 


(b) Such failure to comply or commission of any such 
offense shall be deemed to have been established upon criminal 
conviction (or upon affirmation of conviction, if appealed), or 
upon opportunity for hearing and final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed). In such event, grading and acceptance services shall 
be withdrawn from respondent Acme Meat Packing Co., Inc. for 
the full period of twelve (12) months, and such withdrawal shall 
become effective immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to the respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Acme Meat Packing Co., 
Inc., or any officer, employee, or agent of Acme Meat Packing Co., 
has unlawfully given, paid, or offered, directly or indirectly, any 
money or other thing of value to any meat inspector, meat grader, 
other person acting on behalf of the United States Government, 
or other public official, in connection with any aspect of the oper- 
ation of his or its business as a meat packer; or 
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(b it is determined upon final decision as to the facts 
in a formal adjudicatory proceeding before the Secretary (or 
upon affirmation of the Secretary’s decision as to the facts, if 
appealed), that respondent Acme Meat Packing Co., Inc., or any 
officer, employee, or agent of Acme Meat Packing Co., Inc., has 
unlawfully given, paid, or offered, directly or indirectly, any 
money or other thing of value tc any meat inspector, meat grader, 
other person acting on behalf of the United States Government, 
or other public official, in connection with any aspect of the oper- 
ation of its business as a meat packer, or has failed to comply with 
paragraph 1 or subparagraphs (a) or (b) of paragraph 2 or 
subparagraph (a) of paragraph 6 of this Order; and 


(c) respondent Acme Meat Packing Co., Inc. knew, 
acquiesced in, or had opportunity to discover and prevent such 
failure to comply or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) ov (b) and (c) of this paragraph, inspec- 
tion service under Title I of the FMIA shall be withdrawn from 
and inspection indefinitely denied to respondent Acme Meat Pack- 
inf Co., Inc., and such withdrawal or denial of inspection shall be- 
come effective immediately without further procedure. Subpara- 
graphs (a), (b) and (c) of this paragraph 4 do not apply with 
respect to the factual situation involving meat graders which re- 
sulted in the indictment of William Curling before the United 
States District Court for the Central District of California filed 
on November 26, 1974. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of 
the United States Government responsible for the administration 
of the programs involved; 


(b) The provisions of this Order shall be applicable Acme 
Meat Packing Co., Inc., its officers, directors, partners, agents, 
subsidiaries, and any business entity which, directly or through 
any corporate or other device, succeeds to the business of Acme 
Meat Packing Co., Inc., or is assigned that business: Provided, 
however, That this Order shall not be applicable to a successor or 
assign of Acme Meat Packing Co., Inc., which does not have any 
officer or director or substantial investor who was, on or prior to 
the effective date of this Order, an officer, director, or substantial 
investor with Acme Meat Packing Co., Inc., and which does not 
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employ any person who is subject to the provisions of paragraph 
1 or subparagraphs (a) or (b) of paragraph 2 of this Order. 


6. (a) Respondent Acme Meat Packing Co., Inc. shall permit 
any employee of USDA authorized for the purpose to have access 
to its facilities and records sufficient to assure that it is in full 
compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Acme Meat Packing 
Co., Inc., shall file with the Administrators a written report de- 
tailing the manner and form in which it is complying with each 
of the provisions of this Order and setting forth any changes in 
its corporate identity which may affect compliance with this 
Order. 


7. If, during the effective period of this Order, the respondent 
is judicially required to take action which is inconsistent with any 
obligation imposed by the Order, the respondent shall be released 
from that obligation to the extent necessary to enable the re- 
spondent to comply with the judicial order: Provided, That re- 
spondent notifies the Administrators of AMS and APHIS imme- 
diately upon learning of the institution of any judicial proceeding 
which might result in any such order: and Provided, further, That 
such release from any particular provision of this Order shall not 
have any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institu- 
tion of action to withdraw meat inspection or meat grading or 
acceptance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 


(No. 17,718) 


In re HERBERT HOFFMAN COMPANY, a corporation formerly d/b/a 
ATLAS PACKING COMPANY. I&G Docket No. 44. Decided April 
15, 1977. 
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Consent order 


Respondent has consented to issuance of a specified order against it as set 
forth herein. 


Marshall Marcus and Harold J. Reuben, for complainanv. 
William P. Tedards, Jr., Washington, D. C., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This is a proceeding under the Agricultural Marketing Act of 
1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and 
regulations promulgated thereunder (7 CFR Part 50) and Fed- 
eral meat grading and acceptance services from Herbert Hoffman 
Company. The proceeding was commenced by Notices of Intent to 
Withdraw Services issued by the Livestock Division, Agricultural 
Marketing Service (AMS), United States Department of Agricul- 
ture (USDA). The parties have agreed that this proceeding 
should be terminated by a specified Consent Order, and have filed 
a stipulation and motion as follows: 


1. Only for purposes of the Stipulation and the provisions of 
a Consent Order, the respondent has admitted all of the jurisdic- 
tional allegations set forth in the Notices and Complaints and 
waived: 


(a) Any further procedural steps; 


(b) Any requirement that the final decisions in this pro- 
ceeding contain findings and conclusions with respect to all mate- 
rial issues of fact, law or discretion, as well as the reasons or 
bases therefor; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in this proceeding only and do not constitute an 
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admission or denial by the respondent that it has violated any of 
the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent Herbert Hoffman Company, formerly d/b/a 
Atlas Packing Company, is a corporation which operated a meat 
packing establishment at Los Angeles, California, and is, and at 
all times material herein was, the recipient of inspection service 
under Title I of the FMIA and of grading and acceptance services 
under the AMA of 1946. 


2. Manual Karp was, at times material herein, Secretary of 
Sales and responsibly connected with, Atlas Packing Company. 


3. Respondent Atlas Packing Company and Manuel Karp have 
been convicted of felonies for giving cash to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of this proceeding, 
such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Herbert Hoffman Company shall isolate 
Manuel Karp completely from all functions and aspects of its busi- 
ness that call for his direct contact or communication with person- 
nel of USDA who are engaged in functions under the Federal 
Meat Inspection Program or the Federal Meat Grading Program 
or the USDA acceptance services; and during said period Herbert 
Hoffman Company shall assure that, while in its employ, Manuel 
Karp will not contact or communicate, with respect to any matter 
covered by this Order, with any USDA meat grading or meat in- 
spection or acceptance service personnel: Provided, however, That 
this paragraph 1 shall not prevent Manuel Karp from contacting 
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or communicating with USDA inspection personnel who are in 
area or higher supervisory positions or with USDA grading per- 
sonnel who are in main station or higher supervisory positions. 


2. Within thirty (30) days from the effective date of this 
Order, respondent, Herbert Hoffman Company shall submit to 
the Administrator of AMS and the Administrator of APHIS (Ad- 
ministrators) and institute an Affirmative Action Program de- 
signed to insure the integrity of USDA’s meat grading, meat in- 
spection, and acceptance services. Pursuant to that Program, it 
shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any 
individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or bribing, 
or unlawfully giving to or accepting any gratuity from, any per- 
son acting on behalf of the United States Government, or other 
public official; and (ii) shall immediately dismiss any such indi- 
vidual hired after the effective date of this Order upon learning 
of the conviction: provided however, That this provision shall not 
prevent the respondent from hiring an individual who was 
convicted prior to the effective date of this Order and was em- 
ployed prior to the effective date of this Order bya respondent 
which has entered into a similar consent order with the USDA, if 
it notifies the Administrators of such hiring and places that in- 
dividual under the restrictions set forth in paragraph 1 of this 
Order ; 


(b) Dismiss immediately any of its officers, employees, 
or agents who are hereafter found upon conviction (or upon af- 
firmation of conviction, if appealed), or upon final decision as to 
the facts in a formal adjudicatory proceeding before the Secre- 
tary (or upon affirmation of the Secretary’s decision as to the 
facts, if appealed), to have given to or accepted from any person 
acting on behalf of the United States Government, or other public 
official, a bribe or unlawful gratuity, in connection with any 
aspect of the operation of the business of Herbert Hoffman Com- 
pany as a meat packer: Provided, however, That this subpara- 
graph :+(b) shall not apply with respect to the factual situation 
involving meat graders which resulted in the indictment of the 
respondent before the United States District Court for the Central 
District of California filed on November 26, 1974; 


(c) Require each of its officers, employees, and agents to 
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promptly report to a designated executive of the respondent, not 
subject to paragraph 1 of this Order, who shall report to the Ad- 
ministrators any evidence of bribery or unlawful gratuity whether 
given or received by an officer, employee, or agent of the respond- 
ent or by any person acting on behalf of the United States Govern- 
ment or other public official; and 


(d) Maintain an ongoing information program with all of 
its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 


S. da) Meat grading services are hereby withdrawn from 
and denied to the respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, the respondent fails 
to comply with any provision of this Order (other than violations 
of subparagraphs (c) or (d) of paragraph 2 or subparagraph (b) 
of paragraph 6 of this Order which are not flagrant), or commits 
any violation which would be a basis for denial or withdrawal of 
grading and acceptance services as currently specified in 7 CFR 
Part 53.13(a) (1) (i), (ii), (iv) or (v), and the respondent knew, 
acquiesced in, or had opportunity to discover and prevent such 
failure to comply or offense. 


(b) Such failure to comply or commission of any such of- 
fense shall be deemed to have been established upon criminal con- 
viction (or upon affirmation of conviction, if appealed), or upon 
opportunity for hearing and final decision as to the facts in a 
formal adjudicatory proceeding before the Secretary (or upon af- 
firmation of the Secretary’s decision as to the facts, if appealed). 
In such event, grading and acceptance services shall be withdrawn 
from respondent Herbert Hoffman Company for the full period of 
twelve (12) months, and such withdrawal shall become effective 
immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby 
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withdrawn and denied with respect to the respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Herbert Hoffman Com- 
pany, or any officer, employee, or agent of Herbert Hoffman 
Company, has unlawfully given, paid, or offered, directly or in- 
directly, any money or other thing of value to any meat inspector, 
meat grader, other person acting on behalf of the United States 
Government, or other public official, in connection with any 
aspect of the operation of his or its business as a meat packer; or 


(b) it is determined upon final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if ap- 
pealed), that respondent Herbert Hoffman Company, or any of- 
ficer, employee, or agent of Herbert Hoffman Company, has un- 
lawfully given, paid, or offered, directly or indirectly, any money 
or other thing of value to any meat inspector, meat grader, other 


' person acting on behalf of the United States Government, or other 


public official, in connection with any aspect of the operation of 
its business as a meat packer, or has failed to comply with para- 
graph 1 or subparagraphs (a) or (b) of paragraph 2 or sub- 
paragraph (a) of paragraph 6 of this Order; and 


(c) respondent Herbert Hoffman Company knew, acqui- 
esced in, or had opportunity to discover and prevent such failure 
to comply or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspec- 
tion service under Title I of the FMIA shall be withdrawn from 
and inspection indefinitely denied to respondent Herbert Hoff- 
man Company, and such withdrawal or denial of inspection shall 
become effective immediately without further procedure. Sub- 
paragraphs (a), (b) and (c) of this paragraph 4 do not apply 
with respect to the factual situation involving meat graders which 
resulted in the indictment of the respondent before the United 
States District Court for the Central District of California filed 
on November 26, 1974. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of 
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the United States Government responsible for the administration 
of the programs involved: 


(b) The provisions of this Order shall be applicable to 
Herbert Hoffman Company, its officers, directors, partners, 
agents, subsidiaries, and any business entity which, directly or 
through any corporate or other device, succeeds to the business 
of Herbert Hoffman Company, or is assigned that business: Pro- 
vided, however, That this Order shall not be applicable to a suc- 
cessor or assign of Herbert Hoffman Company, which does not 
have any officer or director or substantial investor who was, on 
or prior to the effective date of this Order, an officer, director, or 
substantial investor with Herbert Hoffman Company, and which 
does not employ any person who is subject to the provisions of 
paragraph 1 or subparagraphs (a) or (b) of paragraph 2 of this 
Order. 


6. (a) Respondent Herbert Hoffman Company shall permit 
any employee of USDA authorized for the purpose to have access 
to its facilities and records sufficient to assure that it is in full 
compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Herbert Hoffman Com- 
pany shall file with the Administrators a written report detailing 
the manner and form in which it is complying with each of the 
provisions of this Order and setting forth any changes in its cor- 
porate identity which may affect compliance with this Order. 


7. If, during the effective period of this Order, the respondent 
is judicially required to take action which is inconsistent with any 
obligation imposed by the Order, the respondent shall be released 
from that obligation to the extent necessary to enable the respond- 
ent to comply with the judicial order: Provided, That respondent 
notifies the Administrators of AMS and APHIS immediately 
upon learning of the institution of any judicial proceeding which 
might result in any such order: and Provided, further, That such 
release from any particular provision of this Order shall not have 
any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 
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9. This Order shall become effective upon service upon each 
respondent. 


ADDENDUM TO ORDER 


1. Respondent Herbert Hoffman Company, A Corporation 
formerly d.b.a. Atlas Packing Company, has ceased operation as 
a meat packer. 


2. The party hereby agrees that, so long as Atlas Packing 
Company or its successor or assign is not operating as a meat 
packer, it will not be required to comply with any of the provi- 
sions of this order. 


3. The party further agrees that if, during the effective date 
of this order, Atlas Packing Company should resume operations 
as a meat packer, Atlas Packing Company will be required to 
comply with all applicable provisions of the order for the remain- 
ing portion of the effective period of the order. 


(No. 17,719) 


In re QUALITY MEAT PACKING COMPANY and ROBERT TRUAX. I&G 
Docket No. 43. Decided April 15, 1977. 


Consent order 


Respondents have consented to issuance of a specified order against them as 
set forth herein. 


Marshall Marcus and Harold Reuben, for complainant. 
Charles K. Ayers, Phoenix, Arizona, and 
William P. Tedards, Washington, D. C., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This is a proceeding under the Agricultural Marketing Act of 
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1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and 
regulations promulgated thereunder (7 CFR Part 50), and Fed- 
eral meat grading and acceptance services from Quality Meat 
Packing Company and Robert Truax. The proceeding was com- 
menced by Notices of Intent to Withdraw Services issued by the 
Livestock Division, Agricultural Marketing Service (AMS), 
United States Department of Agriculture (USDA). The parties 
have agreed that this proceeding should be terminated by a speci- 
fied Consent Order, and have filed a stipulation and motion as 
follows: 


1. Only for purposes of the Stipulation and the provisions 
of a Consent Order, the respondents have admitted all of the 
jurisdictional allegations set forth in the Notices and Complaints 
and waived: 


(a) Any further procedural steps; 


(b) Any requirement that the final decisions in this pro- 
ceeding contain findings and conclusions with respect to all mate- 
rial issues of fact, law or discretion, as well as the reasons or 
bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in this proceeding only and do not constitute an 
admission or denial by the respondents that they have violated any 
of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Quality Meat Packing Company, is a corpora- 
tion which operates a meat packing establishment at Los Angeles, 
and is, and at all times material herein was, the recipient of in- 
spection service under Title I of the FMIA and of grading and 
acceptance services under the AMA of 1946. 


2. Respondent Robert Truax was, at times material herein, 
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superintendent of, and responsibly connected with, Quality Meat 
Packing Company. 


3. Respondent Robert Truax has been convicted of felonies 
for giving cash to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of this proceeding, 
such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Quality Meat Packing Company, shall 


‘isolate Robert Truax completely from all functions and aspects 


of its business that call for his direct contact or communication 
with personnel of USDA who are engaged in functions under the 
Federal Meat Inspection Program or the Federal Meat Grading 
Program or the USDA acceptance services; and during said 
period Quality Meat Packing Company shall assure that, while in 
its employ, Robert Truax will not contact or communicate, with 
respect to any matter covered by this Order, with any USDA 
meat grading or meat inspection or acceptance service personnel: 
Provided, however, That this paragraph 1 shall not prevent 
Robert Truax from contacting or communicating with USDA in- 
spection personnel who are in area or higher supervisory posi- 
tions or with USDA grading personnel who are in main station 
or higher supervisory positions. 


2. Within thirty (30) days from the effective date of this 
Order, respondent Quality Meat Packing Company shall submit 
to the Administrator of AMS and the Administrator of APHIS 
(Adminstrators) and institute an Affirmative Action Program 
designed to insure the integrity of USDA’s meat grading, meat 
inspection, and acceptance services. Pursuant to that Program, 
it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any 
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individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or bribing, 
or unlawfully giving to or accepting any gratuity from, any per- 
son acting on behalf of the United States Government, or other 
public official; and (ii) shall immediately dismiss any such in- 
dividual hired after the effective date of this Order upon learning 
of the conviction: Provided, however, That this provision shall 
not prevent the respondent from hiring an individual who was 
convicted prior to the effective date of this Order and was em- 
ployed prior to the effective date of this Order by a respondent 
which has entered into a similar consent order with the USDA, if 
it notifies the Administrators of such hiring and places that indi- 
vidual under the restrictions set forth in paragraph 1 of this 
Order ; 


(b) Dismiss immediately any of its officers, employees, or 
agents who are hereafter found upon conviction (or upon affir- 
mation of conviction, if appealed), or upon final decision as to 
the facts in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts, if 
appealed), to have given to or accepted from any person acting 
on behalf of the United States Government, or other public of- 
ficial, a bribe or unlawful gratuity, in connection with any aspect 
of the operation of the business of Quality Meat Packing Com- 
pany, as a meat packer: Provided, however, That this sub- 
paragraph (b) shall not apply with respect to the factual situa- 
tion involving meat graders which resulted in the indictment of 
respondent Robert Truax before the United States District Court 
for the Central District of California filed on November 26, 1974; 


(c) Require each of its officers, employees, and agents 
to promptly report to a designated executive of the respondent, 
not subject to paragraph 1 of this Order, who shall report to the 
Administrators any evidence of bribery or unlawful gratuity 
whether given or received by an officer, employee, or agent of the 
respondent or by any person acting on behalf of the United States 
Government or other public official; and 


(d) Maintain an ongoing information program with all of 
its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
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applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) 
months: Provided, however, That such withdrawal and denial 
shall be held in abeyance and shall not become effective unless, 
within ten (10) years from the effective date of this Order, re- 
spondent Quality Meat Packing Company fails to comply with 
any provision of this Order (other than violations of subpara- 
graphs (c) or (d) of paragraph 2 or subparagraph (b) of para- 
graph 6 of this Order which are not flagrant), or commits any 
violation which would be a basis for denial or withdrawal of grad- 
ing and acceptance services as currently specified in 7 CFR 
Part 53.13(a) (1) (i), (ii), (iv) or (v), and respondent Quality 
Meat Packing Company knew, acquiesced in, or had opportunity 
to discover and prevent such failure to comply or offense. 


(b) Such failure to comply or commission of any such of- 
fense shall be deemed to have been established upon criminal con- 
viction (or upon affirmation of conviction, if appealed), or upon 
opportunity for hearing and final decision as to the facts in a 
formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed). In such event, grading and acceptance services shall 
be withdrawn from respondent Quality Meat Packing Company 
for the full period of twelve (12) months, and such withdrawal 
shall become effective immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to each respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years following the effective date of this Order: 


‘(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Quality Meat Packing 
Company, or any officer, employee, or agent of Quality Meat 
Packing Company, has unlawfully given, paid, or offered, directly 
or indirectly, any money or other thing of value to any meat in- 
spector, meat grader, other person acting on behalf of the United 
States Government, or other public official, in connection with 
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any aspect of the operation of his or its business as a meat 
packer ; or 


(b) it is determined upon final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed), that respondent Quality Meat Packing Company, or 
any officer, employee, or agent of Quality Meat Packing Com- 
pany, has unlawfully given, paid, or offered, directly or indirectly, 
any money or other thing of value to any meat inspector, meat 
grader, other person acting on behalf of the United States Govern- 
ment, or other public official, in connection with any aspect of the 
operation of its business as a meat packer, or has failed to com- 
ply with paragraph 1 or subparagraphs (a) or (b) of paragraph 
2 or subparagraph (a) of paragraph 6 of this Order; and 


(c) respondent, Quality Meat Packing Company knew 
acquiesced in, or had opportunity to discover and prevent such 
failure to comply or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspec- 
tion service under Title I of the FMIA shall be withdrawn from 
and inspection indefinitely denied to respondent Quality Meat 
Packing Company, and such withdrawal or denial of inspection 
shall become effective immediately without further procedure. 
Subparagraphs (a), (b) and (c) of this paragraph 4 do not ap- 
ply with respect to the factual situation involving meat graders 
which resulted in the indictment of respondent Robert Truax be- 
fore the United States District Court for the Central District of 
California filed on November 26, 1974. 


~ 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of 
the United States Government responsible for the administration 
of the programs involved; 


(b) The provisions of this Order shall be applicable to 
Quality Meat Packing Company, its officers, directors, partners, 
agents, subsidiaries, and any business entity which, directly or 
through any corporate or other device, succeeds to the business of 
Quality Meat Packing Company, or is assigned that business: 
Provided, however, That this Order shall not be applicable to a 
successor or assign of Quality Meat Packing Company, which 
does not have any officer or director or substantial investor who 





th 





QUALITY MEAT PACKING CO. 555 
Cite as 36 A.D. 549 


was, on or prior to the effective date of this Order, an officer, 
director or substantial investor with Quality Meat Packing Com- 
pany, and which does not employ any person who is subject to the 
provisions of paragraph 1 or subparagraphs (a) or (b) of para- 
graph 2 of this Order ; and 


(c) (1) Only the provisions of paragraph 1 of this 
Order shall be applicable to respondent Robert Truax so long as 
he remains with Quality Meat Packing Company, as an officer, 
employee or agent and has no position with any other business 
entity engaged in activities requiring Federal meat inspection or 
meat grading or acceptance services ; 


(2) If respondent Robert Truax has formed, or 
during the effective period of this Order forms, directly or in- 
directly, another business entity engaging or to engage in activ- 
ities requiring Federal meat inspection or meat grading or ac- 
ceptance services; or is, or during the effective period of this 
Order becomes, an officer, director or substantial investor with 
another such business entity, all provisions of this Order appli- 
cable to Quality Meat Packing Company, shall be applicable to 
that entity ; 


(3) If respondent Robert Truax is associated, or 
during the effective period of the Order becomes associated, in 
any capacity, other than as an officer, director, or substantial 
investor, with another business entity engaged in activities re- 
quiring Federal meat inspection or meat grading or acceptance 
services, the provisions of paragraph 1 of this Order shall con- 
tinue to be applicable to him. 


6. (a) Respondent Quality Meat Packing Company shall 
permit any employee of USDA authorized for the purpose to have 
access to its facilities and records sufficient to assure that it is 
in full compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Quality Meat Packing 
Company shall file with the Administrators a written report de- 
tailing the manner and form in which it is complying with each 
of the provisions of this Order and setting forth any changes in 
its corporate identity which may affect compliance with this 
Order. 
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7; If, during the effective period of this Order, any respondent 
is judicially required to take action which is inconsistent with any 
obligation iziposed by the Order, such respondent shall be released 
from that obligation to the extent necessary to enable the re- 
spondent to comply with the judicial order: Provided, That re- 
spondent notifies the Administrators of AMS and APHIS imme- 
diately upon learning of the institution of any judicial proceeding 
which might result in any such order: and Provided, further, That 
such release from any particular prevision of this Order shall 
not have any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 


(No. 17,720) 


In re UNION PACKING Co. I1&G Docket No. 51. Decided April 15, 
1977. 


Consent order 


Respondent has consented to issuance of a specified order against it as set 
forth herein. 


Marshall Marcus and Harold J. Reuben, for complainant. 
William P. Tedards, Jr., Washington, D. C., for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This is a proceeding under the Agricuitural Marketing Act of 
1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), pro- 
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mulgated thereunder (7 CFR Part 50), to withdraw Federal 
meat grading and acceptance services from Union Packing Co. 
This proceeding was commenced by Notices of Intent to Withdraw 
Services issued by the Livestock Division, Agricultural Marketing 
Service (AMS), United States Department of Agriculture 
(USDA). The parties have agreed that this proceeding should be 
terminated by a specified Consent Order, and have filed a stipula- 
tion and motion as follows: 


1. Only for purposes of the Stipulation and the provisions of 
a Consent Order, the respondent has admitted all of the jurisdic- 
tional allegations set forth in the Notices: 


(a) Any further procedural steps; 


(b) Any requirement that the final decisions in this pro- 
ceeding contain findings and conclusions with respect to all mate- 
rial issues of fact, law or discretion, as well as the reasons or 
bases therefor ; and 


(c) All rights to seek judicial review or otherwise to 
challenge or contest the validity of the Order entered pursuant to 
the Stipulation and Motion. 


2. The parties have moved that an Order be issued contain- 
ing specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in this proceeding only and do not constitute an 
admission or denial by the respondent that it has violated any of 
the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Union Packing Co., is a corporation which 
operates a meat packing establishment at Vernon, California, and 
is, and at all times material herein was, the recipient of inspection 
service under Title I of the FMIA and of grading and acceptance 
services under the AMA of 1946. 


2. Hugh H. Towle was, at times material herein, a managerial 
employee of, and responsibly connected with, Union Packing Co. 


3. Hugh H. Towle has been convicted of felonies for giving 
cash to USDA meat graders. 
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CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of this proceeding, 
such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Union Packing Co. shall isolate Hugh H. 
Towle completely from all functions and aspects of its business 
that call for his direct contact or communication with personnel of 
USDA who are engaged in functions under the Federal Meat In- 
spection Program or the Federal Meat Grading Program or the 
USDA acceptance services; and during said period Union Pack- 
ing Co. shall assure that, while in its employ, Hugh H. Towle will 
not contact or communicate, with respect to any matter covered 
by this Order, with any USDA meat grading or meat inspection 
or acceptance service personnel: Provided, however, That this 
paragraph 1 shall not prevent Hugh H. Towle from contacting 
or communicating with USDA inspection personnel who are in 
area or higher supervisory positions or with USDA grading per- 
sonnel who are in main station or higher supervisory positions. 


2. Within thirty (30) days from the effective date of this 
Order, respondent Union Packing Co. shall submit to the Admin- 
istrator of AMS and the Administrator of APHIS (Administra- 
tors) and institute an Affirmative Action Program designed to 
insure the integrity of USDA’s meat grading, meat inspection, 
and acceptance services. Pursuant to that Program, it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any 
individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or brib- 
ing, or unlawfully giving to or accepting any gratuity from, any 
person acting on behalf of the United States Government, or other 
public official; and (ii) shall immediately dismiss any such indi- 
vidual hired after the effective date of this Order upon learning 
of the conviction: Provided, however, That this provision shall 
not prevent the respondent from hiring an individual who was 
convicted prior to the effective date of this Order and was em- 
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ployed prior to the effective date of this Order by a respondent 
which has entered into a similar consent order with the USDA, 
if it notifies the Administrators of such hiring and places that 
individual under the restrictions set forth in paragraph 1 of this 
Order ; 


(b) Dismiss immediately any of its officers, employees, 
or agents who are hereafter found upon conviction (or upon affir- 
mation of conviction, if appealed), or upon final decision as to the 
facts in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts, 
if appealed), to have given to or accepted from any person acting 
on behalf of the United States Government, or other public of- 
ficial, a bribe or unlawful gratuity, in connection with any aspect 
of the operation of the business Union Packing Co. as a meat 
packer: Provided, however, That this subparagraph (b) shall not 
apply with respect to the factual situation involving meat graders 
which resulted in the indictment of Hugh H. Towle before the 
United States District Court for the Central District of California 
filed on March 18, 1975; 


(c) Require each of its officers, employees, and agents 
to promptly report to a designated executive of the respondent, 
not subject to paragraph 1 of this Order, who shall report to the 
Administrators any evidence of bribery or unlawful gratuity 
whether given or received by an officer, employee, or agent of the 
respondent or by any person acting on behalf of the United States 
Government or other public official; and 


(d) Maintain an ongoing information program with all 
of its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all ap- 
plicable USDA regulations and the severe consequences which 
will attach to any violation of those regulations or the provisions 
of this Order (the program shall include constant reiteration of 
the applicable regulations and respondent’s policies in complying 
with this Order, through oral meetings on a quarterly basis, Eng- 
lish and Spanish written handouts on a quarterly basis, and pos- 
ters placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to the respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
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years from the effective date of this Order, the respondent fails 
to comply with any provision of this Order (other than violations 
of subparagraphs (c) or (d) of paragraph 2 or subparagraph 
(b) of paragraph 6 of this Order which are not flagrant) , or com- 
mits any violation which would be a basis for denial or withdrawal 
of grading and acceptance services as currently specified in 7 CFR 
Part 53.13(a) (1) (i), (ii), (iv) or (v), and the respondent knew, 
acquiesced in, or had opportunity to discover and prevent such 
failure to comply or offense. 


(b) Such failure to comply or commission of any such of- 
fense shall be deemed to have been established upon criminal con- 
viction (or upon affirmation of conviction, if appealed), or upon 
opportunity for hearing and final decision as to the facts in a 
formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed). In such event, grading and acceptance services shall 
be withdrawn from respondent Union Packing Co. for the full 
period of twelve (12) months, and such withdrawal shall become 
effective immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to the respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within 
ten (10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Union Packing Co., or 
any officer, employee, or agent of Union Packing Co., has unlaw- 
fully given, paid, or offered, directly or indirectly, any money or 
other thing of value to any meat inspector, meat grader, other 
person acting on behalf of the United States Government, or 
other public official, in connection with any aspect of the opera- 
tion of his or its business as a meat packer; or 


(b) it is determined upon final decision as to the facts in 
a formal] adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if ap- 
pealed), that respondent Union Packing Co., or any officer, em- 
ployee, or agent of Union Packing Co., has unlawfully given, paid, 
or offered, directly or indirectly, any money or other thing of 
value to any meat inspector, meat grader, other person acting on 
behalf of the United States Government, or other public official, 
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in connection with any aspect of the operation of its business as a 
meat packer, or has failed to comply with paragraph 1 or sub- 
paragraphs (a) or (b) of paragraph 2 or subparagraph (a) of 
paragraph 6 of this Order ; and 


(c) respondent Union Packing Co. knew, acquiesced in, 
or had opportunity to discover and prevent such failure to comply 
or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspec- 
tion service under Title I of the FMIA shall be withdrawn from 
and inspection indefinitely denied to respondent Union Packing 
Co., and such withdrawal or denial of inspection shall become ef- 
fective immediately without further procedure. Subparagraphs 
(a), (b) and (c) of this paragraph 4 do not apply with respect 
to the factual situation involving meat graders which resulted in 
the indictment of Hugh H. Towle before the United States Dis- 
trict Court for the Central District of California filed on March 
18, 1975. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of 
the United States Government responsible for the administration 
of the programs involved; 


(b) The provisions of this Order shall be applicable to 
Union Packing Co., its officers, directors, partners, agents, sub- 
sidiaries, and any business entity which, directly or through any 
corporate or other device, succeeds to the business of Union Pack- 
ing Co., or is assigned that business: Provided, however, That this 
Order shall not be applicable to a successor or assign of Union 
Packing Co., which does not have any officer or director or sub- 
stantial investor who was, on or prior to the effective date of 
this Order, an officer, director, or substantial investor with Union 
Packing Co., and which does not employ any person who is sub- 
ject to the provisions of paragraph 1 or subparagraphs (a) or (b) 
of paragraph 2 of this Order. 


6. (a) Respondent Union Packing Co. shall permit any em- 
ployee of USDA authorized for the purpose to have access to its 
facilities and records sufficient to assure that it is in full com- 
pliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
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this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Union Packing Co. shall 
file with the Administrators a written report detailing the man- 
ner and form in which it is complying with each of the provisions 
of this Order and setting forth any changes in its corporate iden- 
tity which may affect compliance with this Order. 


7. If, during the effective period of this Order, the respondent 
is judicially required to take action which is inconsistent with 
any obligation imposed by the Order, the respondent shall be re- 
leased from that obligation to the extent necessary to enable the 
respondent to comply with the judicial order: Provided, That res- 
pondent notifies the Administrators of AMS and APHIS immedi- 
ately upon learning of the institution of any judicial proceeding 
which might result in any such order: and Provided, further, 
That such release from any particular provision of this Order shall 
not have any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 


9. This order shall become effective upon service upon each 
respondent. 





LIST OF DECISIONS REPORTED 


ing APRIL 1977 
all Page 
an- AGRICULTURE DECISIONS 
ns 
en- Inspection and Grading ) Cc lid 
ted 
Federal Meat Inspection ) er 
ent APEX MEAT Co., INC. and AARON MAGIDOwW, I&G 
ith Docket No. 36; APEX Meat Co., INc. FMIA 
re- Docket No. 6; R. PrROovIsION Co., INc. FMIA 
the Docket No. 5. Consent order ..... 64 
es- 
di- DELTA MEAT PACKING Co., INC. et al. I&G Docket 
i No. 47; DELTA MEAT PACKING Co. FMIA Dock- 
8 et No, 14 Consent order ....D0L 
Ler, 
vall FEDERAL MEAT PACKING Co., INC., and PHILIP 
BAUER. I&G Docket No. 38; FEDERAL MEAT 
ls PACKING Co., INc. FMIA Docket No. 19. Con- 
10n sent order 578 
»pt- 
GELDIN MEAT COMPANY, IRA GELDIN and IRVING 
} GELDIN. I&G Docket No. 37; GELDIN MEAT 
sans: Company. FMIA Docket No. 10. Consent order _......585 
GEM PACKING COMPANY, et al. I&G Docket No. 48 
GEM PACKING CoMPANY. FMIA Docket No. 23 
Consent order 593 
GLOBE PACKING COMPANY and REUBEN KRASH. I&G 
Docket No, 42; GLOBE PACKING COMPANY. 
FMIA Docket No. 11. Consent order 600 
GoLp RING MEAT PACKING Co. et al. I&G Docket 
No. 39; GoLp RING MEAT PACKING Co. FMIA 
Docket No. 17. Consent order 607 
GREAT WESTERN PACKING COMPANY. et al. I&G 
Docket No. 35; GREAT WESTERN PACKIING 
CoMPANY. FMIA Docket No. 22. Consent 
order 614 
KiInG MEAT COMPANY, et al. I&G Docket No. 49; 
KING MEAT CoMPANY, INc. FMIA Docket No. 
21, Consent order 622 


563 








INSPECTION AND GRADING 
FEDERAL MEAT INSPECTION ACT 
Cite as 36 A.D. 564 


Page 
OK PAackInG Co., INc., THE, PETER R. BRUN and 
DAvip SHUBIN. I&G Docket No. 34; THE OK 
PACKING Co., INc. FMIA Docket No. 13. Con- 
sent order , ....629 


Serv-U MEAT PACKING COMPANY and WILLIAM 
WALMSLEY. I&G Docket No. 46; SERV-U MEAT 
PACKING COMPANY. FMIA Docket No. 18. 
Consent order 643 


SHAMROCK MEAats, INC. et al. I&G Docket No. 50; 
SHAMROCK MEats, INc. FMIA Docket No, 12. 
Consent order ‘ WS 636 
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PROVISION Co., INC. FMIA Docket No. 5. Decided April 18, 
1977. 


Consent order 


Respondents have consented to issuance of a specified order against them as 
set forth herein. 


Marshall Marcus and Harold J. Reuben, for complainant. 
William P, Tedards, Jr., Washington, D.C. and 
Richard B. Wolf and Walter S. Weiss, Los Angeles. 
CA, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


These are proceedings under the Agricultural Marketing Act 
of 1946, as amended (7 U.S.C, 1621 et seg.) (AMA of 1946), and 
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the Federal Meat Inspection Act, as amended (21 U.S.C. 601 et 
seq.) (FMIA), and regulations promulgated thereunder (7 CFR 
Part 50 and 9 CFR Part 335), to withdraw Federal meat inspec- 
tion services from the corporate respondents, Apex Meat Co., Inc., 
R. Provision Co., Inc., and Federal meat grading and acceptance 
services from Apex Meat Co., Inc., and the individual respondent, 
Aaron Magidow. The proceedings were commenced by Notices of 
Intent to Withdraw Services issued by the Livestock Division, Ag- 
ricultural Marketing Service (AMS), United States Department 
of Agriculture (USDA), and a complaint issued by the Animal 
and Plant Health Inspection Service (APHIS), USDA. The par- 
ties have agreed that these proceedings should be terminated by 
a specified Consent Order, and have filed a stipulation and motion 
as follows: 


1. Only for purposes of the Stipulation and the provisions of 
a Consent Order, the respondents have admitted all of the juris- 
dictional allegations set forth in the Notices and Complaints and 
waived: 


(a) Any further procedural steps; 


(b) Any requirement that the final decisions in these pro- 
ceedings contain findings and conclusions with respect to all ma- 
terial issues of fact, law or discretion, as well as the reasons or 
bases therefor; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated 
any of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondents, Apex Meat Co., Inc., and R. Provision Co., 
Inc., are corporations which operate meat packing establishments 
at Log Angeles, California, and at all times material herein were 
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the recipients of inspection service under Title I of the FMIA and 
of grading and acceptance services under the AMA of 1946. 


2. Respondent Aaron Magidow was, at times material herein, 
a managerial employee of, and responsibly connected with, Apex 
Meat Co., Inc. 


3. Respondents have been convicted of felonies for giving cash 
to USDA meat graders and a USDA Inspector. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of these proceed- 
ings, such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondents Apex Meat Co., Inc., and R. Provision Co., 
Inc., shall isolate Aaron Magidow completely from all functions 
and aspects of their businesses that call for his direct contact or 
communication with personnel of USDA who are engaged in func- 
tions under the Federal Meat Inspection Program or the Federal 
Meat Grading Program or the USDA acceptance services; and 
during said period Apex Meat Co., Inc., and R. Provision Co., Inc., 
shall assure that, while in their employ, Aaron Magidow will not 
contact or communicate, with respect to any matter covered by 
this Order, with any USDA meat grading or meat inspection or 
acceptance service personnel: Provided, however, That this para- 
graph 1 shall not prevent Aaron Magidow from contacting or com- 
municating with USDA inspection personnel who are in area or 
higher supervisory positions or with USDA grading personnel 
who are in main station or higher supervisory positions. 


2. Within thirty (80) days from the effective date of this 
Order, respondents, Apex Meat Co., Inc., and R. Provision Co., 
Inc., shall each submit to the Administrator of AMS and the Ad- 
ministrator of APHIS (Administrators) and institute an Affirm- 
ative Action Program designed to insure the integrity of USDA’s 
meat grading, meat inspection, and acceptance services. Pursuant 
to that Program, they shall: 
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(a) (i) Refuse to hire knowingly, in any capacity, any 
individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or bribing, 
or unlawfully giving to or accepting any gratuity from, any per- 
son acting on behalf of the United States Government, or other 
public official; and (ii) shall immeditely dismiss any such indivi- 
dual hired after the effective date of this Order upon learning of 
the conviction: Provided, however, That this provision shall not 
prevent the respondents from hiring an individual who was con- 
victed prior to the effective date of this Order and was employed 
prior to the effective date of this Order by a respondent which has 
entered into a similar consent order with the USDA, if they no- 
tify the Administrators of such hiring and places that individual 
under the restrictions set forth in paragraph 1 of this Order; 


(b) Dismiss immediately any of their officers, employees, 
or agents who are hereafter found upon conviction (or upon affir- 
mation of conviction, if appealed), or upon final decision as to the 
facts in a formal adjudicatory proceeding before the Secretary (or 
upon affirmation of the Secretary’s decision as to the facts, if 


appealed), to have given to or accepted from any person acting 


on behalf of the United States Government, or other public offi- 
cial, a bribe or unlawful gratuity, in connection with any aspect 
of the operation of the businesses of Apex Meat Co., Inc., and R. 
Provision Co., Inc., as meat packers: Provided, however, That this 
subparagraph (b) shall not apply with respect to the factual situa- 
tion involving meat graders and inspectors which resulted in the 
indictments of the respondents before the United States District 
Court for the Central District of California filed on March 18, 
1974; 


(c) Require each of their officers, employees, and agents 
to promptly report to a designated executive of the respondents, 
not subject to paragraph 1 of this Order, who shall report to the 
Administrators any evidence of bribery or unlawful gratuity 
whether given or received by an officer, employee, or agent of the 
respondents or by any person acting on behalf of the United States 
Government or other public official; and 


(d) Maintain ongoing information programs with all of 
their officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all applic- 
able USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 











568 INSPECTION AND GRADING 
FEDERAL MEAT INSPECTION ACT 
Cite as 36 A.D. 564 


this Order, through oral meetings on a quarterly basis, English 
applicable regulations and respondents’ policies in complying with 
thsi Order, through oral meetings on a quarterly basis, English 
and Spanish written handout on a quarterly basis, and posters 
placed conspicuously throughout their plants). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondents Apex 
Meat Co., Inc., or R. Provision Co., Inc., fail to comply with any 
provision of this Order (other than violations of subparagraphs 
(c) or (d) of paragraph 2 or subparagraph (b) of paragraph 6 
of this Order which are not flagrant), or commits any violation 
which would be a basis for denial or withdrawal of grading and 
acceptance services as currently specified in 7 CFR Part 53.13 (a) 
(1) (i), (ii), (iv) or (v), and respondents Apex Meat Co.,:Inc., 
or R. Provision Co., Inc., knew, acquiesced in, or had opportunity 
to discover and prevent such failure to comply or offense. 


(c) Such failure to comply or commission of any such of- 
fense shall be deemed to have been established upon criminal con- 
viction (or upon affirmation of convictions, if appealed), or upon 
opportunity for hearing and final decision as to the facts in a 
formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if ap- 
pealed). In such event, grading and acceptance services shall be 
withdrawn from respondents Apex Meat Co., Inc., or R. Provi- 
sion Co., Inc., for the full period of twelve (12) months, and such 
withdrawal shall become effective immediately without further 
procedure. 


4. Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to each respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondents Apex Meat Co., Inc., or 
R. Provision Co., Inc., or any officer, employee, or agent of 
Apex Meat Co., Inc., or R. Provision Co., Inc., has unlawfully 
given, paid, or offered, directly or indirectly, any money or other 
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thing of value to any meat inspector, meat grader, other person 
acting on behalf of the United States Government, or other public 
official, in connection with any aspect of the operation of his or 
their businesses as a meat packer ; or 


(b) it is determined upon final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if ap- 
pealed), that respondents Apex Meat Co., Inc., or R. Provision 
Co., Inc., or any officer, employee, or agent of Apex Meat Co., 
Inc., or R. Provision Co., Inc., has unlawfully given, paid, or of- 
fered, directly or indirectly, any money or other thing of value to 
any meat inspector, meat grader, other person acting on behalf 
of the United States Government, or other public official, in con- 
nection with any aspect of the operation of their businesses as a 
meat packer, or has failed to comply with paragraph | or subpara- 
graphs (a) or (b) of paragraph 2 or subparagragh (a) of para- 
graph 6 of this Order; and 


(c) respondents Apex Meat Co., Inc., or R. Provision Co., 
Inc., knew, acquiesced in, or had opportunity to discover and pre- 
vent such failure to comply or offense. 


Upon such a final conviction or final determination as de- 
scribed in subparagraphs (a) or (b) and (c) of this paragraph, 
inspection service under Title I of the FMIA shall be withdrawn 
from and inspection indefinitely denied to the respondents Apex 
Meat Co., Inc., or R. Provision Co., Inc., and such withdrawal or 
denial of inspection shall become effective immediately without 
further procedure. Subparagraphs (a), (b) and (c) of this para- 
graph 4 do not apply with respect to the factual situation involv- 
ing meat graders and inspectors which resulted in the indictments 
of the respondents before the United States District Court for the 
Central District of California filed on March 18, 1974. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of the 
United States Government responsible for the administration of 
the programs involved ; 


(b) The provisions of this Order shall be applicable to 
Apex Meat Co., Inc., and R. Provision Co., Inc., their officers, dir- 
ectors, partners, agents, subsidiaries, and any business entity 
which, directly or through any corporate or other device, succeeds 
to the business of Apex Meat Co., Inc., and R. Provision Co., Inc., 
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or is assigned that business: Provided, however, That this Order 
shall not be applicable to a successor or assign of either Apex 
Meat Co., Inc., or R. Provision Co., Inc., which does not have any 
officer or director or substantial investor who was, on or prior to 
the effective date of this Order, an officer, director or substantial 
investor with Apex Meat Co., Inc., or R. Provision Co., Inc., and 
which does not employ any person who is subject to the provisions 
of paragraph 1 or subparagraphs (a) or (b) of paragraph 2 of 
this Order; and 


(c) (1) Only the provisions of paragraph 1 of this 
Order shall be applicable to respondent Aaron Magidow so long as 
he remains with Apex Meat Co., Inc., or R. Provision Co., Inc., as 
an officer, employee or agent and has no position with any other 
business entity engaged in activities requiring Federal meat in- 
spection or meat grading or acceptance services ; 


(2) If respondent Aaron Magidow has formed, or 
during the effective period of this Order forms, directly or in- 
directly, another business entity engaging or to engage in activ- 
ities requiring Federal meat inspection or meat grading or ac- 
ceptance services; or is, or during the effective period of this Or- 
der becomes, an officer, director or substantial investor with an- 
other such business entity, all provisions of this Order applicable 
to Apex Meat Co., Inc., or R. Provision Co., Inc., shall be applic- 
able to that entity ; 


(3) If respondent Aaron Magidow is associated, or 
during the effective period of the Order becomes associated, in any 
capacity, other than as an officer, director, or substantial investor, 
with another business entity engaged in activities requiring Fed- 
eral meat inspection or meat grading or acceptance services, the 
provisions of paragraph 1 of this Order shall continue to be ap- 
plicable to him. 


6. (a) Respondents Apex Meat Co., Inc., and R. Provision 
Co., Inc., shall permit any employee of USDA authorized for the 
purpose to have access to their facilities and records sufficient to 
assure that they are in full compliance with this Order at all 
times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, both respondent Apex Meat Co., 
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Inc., and R. Provision Co., Inc., shall file with the Administrators 
written reports detailing the manner and form in which they are 
complying with each of the provisions of this Order and setting 
forth any changes in their corporate identities which may affect 
compliance with this Order. 


7. If during the effective period of this Order, any respondent 
is judicially required to take action which is inconsistent with any 
obligation imposed by the Order, such respondent shall be released 
from that obligation to the extent necessary to enable the respond- 
ent to comply with the judicial order: Provided, That respondent 
notifies the Administrators of AMS and APHIS immediately upon 
learning of the institution of any judicial proceeding which might 
result in any such order: and Provided, further, That such release 
from any particular provision of this Order shall not have any 
effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 


(No. 17,722) 


In re DELTA MEAT PACKING Co., INC., CHARLES PILCH and ROBERT 
MoRAN. I&G Docket No. 47; Jn re DELTA MEAT PACKING Co., 
Inc. FMIA Docket No. 14. Decided April 15, 1977. 


Consent order 
Respondents have consented to issuance of a specified order against them 


as set forth herein. 


Marshall Marcus and Harold J. Reuben, for complainant. 
Eugene L, Samson, Los Angeles, CA, and William P. 
Tedards, Jr., Washington, D. C., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 
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These are proceedings under the Agricultural Marketing Act 
of 1946, as amended (7 U.S.C. 1621 et seg.) (AMA of 1946), and 
the Federal Meat Inspection Act, as amended (21 U.S.C. 601 et 
seq.) (FMIA), and regulations promulgated thereunder (7 CFR 
Part 50 and 9 CFR Part 335), to withdraw Federal meat inspec- 
tion services from the corporate respondent, Delta Meat Packing 
Co., Inc., and Federal meat grading and acceptance services from 
Delta Meat Packing Co., Inc., and from the individual respond- 
ents, Charles Pilch and Robert Moran. The proceedings were com- 
menced by Notices of Intent to Withdraw Services issued by the 
Livestock Division, Agricultural Marketing Service (AMS), 
United States Department of Agriculture (USDA), and a com- 
plaint issued by the Animal and Plant Health Inspection Service 
(APHIS), USDA. The parties have agreed that these proceedings 
should be terminated by a specified Consent Order, and have filed 
a stipulation and motion as follows: 


1. Only for purposes of the Stipulation and the provisions of 
a Consent Order, the respondents have admitted all of the juris- 
dictional allegations set forth in the Notices and Complaints and 
waived: 


(a) Any further procedural steps; 


(b) Any requirement that the final decisions in these 
proceedings contain findings and conclusions with respect to all 
material issues of fact, law or discretion, as well as the reasons 
or bases therefore; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated any 
of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Delta Meat Packing Co., Inc., is a corpora- 
tion which operates a meat packing establishment at Los Angeles, 
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California, at which it prepares meat and meat food products, and 
is, and at all times material herein was, the recipient of inspec- 
tion service under Title I of the FMIA and of grading and accep- 
tance services under the AMA of 1946. 


2. Respondent Charles Pilch was, at all times material herein, 
the President of, and responsibly connected with, respondent 
Delta Meat Packing Co., Inc. 


3. Respondent Robert Moran is now, and was at times mate- 
rial herein, a managerial employee of, and responsibly connected 
with respondent Delta Meat Packing Co., Inc. 


4. Respondents have been convicted of felonies for giving cash 
to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of these proceed- 
ings, such Order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Delta Meat Packing Co., Inc., shall isolate 
Charles Pilch and Robert Moran completely from all functions 
and aspects of its business that call for their direct contact or 
communication with personnel of USDA who are engaged in func- 
tions under the Federal Meat Inspection Program or the Federal 
Meat Grading Program or the USDA acceptance services; and 
during said period Delta Meat Packing Co., Inc., shall assure that, 
while in its employ, Charles Pilch and Robert Moran will not con- 
tact or communicate, with respect to any matter covered by this 
Order, with any USDA meat grading or meat inspection or accept- 
ance service personnel: Provided, however, That this paragraph 1 
shall not prevent Charles Pilch and Robert Moran from contacting 
or communicating with USDA inspection personnel who are in 
area or higher supervisory positions or with USDA grading per- 
sonnel who are in main station or higher supervisory positions. 
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2. Within thirty (30) days from the effective date of this 
Order, respondent, Delta Meat Packing Co., Inc., shall submit to 
the Administrator of AMS and the Administrator of APHIS (Ad- 
ministrators) and institute an Affirmative Action Program de- 
signed to insure the integrity of USDA’s meat grading, meat in- 
spection, and acceptance services. Pursuant to that Program, it 
shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any 
individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or bribing, 
or unlawfully giving to or accepting any gratuity from, any per- 
son acting on behalf of the United States Government, or other 
public official, and (ii) shall immediately dismiss any such indi- 
vidual hired after the effective date of this Order upon learning 
of the conviction: Provided, however, That this provision shall 
not prevent the respondent from hiring an individual who was 
convicted prior to the effective date of this Order and was em- 
ployed prior to the effective date of this Order by a respondent 
which has entered into a similar consent order with the USDA, 
if it notifies the Administrators of such hiring and places that 
individual under the restrictions set forth in paragraph 1 of this 
Order ; 


(b) Dismiss immediately any of its officers, employees, or 
agents who are hereafter found upon conviction (or upon affirma- 
tion of conviction, if appealed), or upon final decision as to the 
facts in a formal adjudicatory proceeding before the Secretary (or 
upon affirmation of the Secretary’s decision as to the facts, if 
appealed), to have given to or accepted from any person acting on 
behalf of the United States Government, or other public official, 
a bribe or unlawful gratuity, in connection with any aspect of the 
operation of the business of Delta Meat Packing Co., Inc., as a 
meat packer: Provided, however, That this subparagraph (b) 
shall not apply with respect to the factual situation involving meat 
graders which resulted in the indictments of the respondents be- 
fore the United States District Court for the Central District of 
California filed on March 3, 1975; 


(c) Require each of its officers, employees, and agents to 
promptly report to a designated executive of the respondent, not 
subject to paragraph 1 of this Order, who shall report to the Ad- 
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ministrators any evidence of bribery or unlawful gratuity 
whether given or received by an officer, employee, or agent of the 
respondent or by any person acting on behalf of the United States 
Government or other public official; and 


(d) Maintain an ongoing information program with all of 
its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plants). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondent Delta Meat 
Packing Co., Inc. fails to comply with any provision of this Order 
(other than violations of subparagraphs (c) or (d) of paragraph 
2 or subparagraph (b) of paragraph 6 of this Order which are 
not flagrant), or commits any violation which would be a basis 
for denial or withdrawal of grading and acceptance services as 
currently specified in 7 CFR Part 53.13(a) (1) (i), (ii) (iv) or 
(v), respondent Delta Meat Packing Co., Inc. knew, acquiesced in, 
or had opportunity to discover and prevent such failure to com- 
ply or offense. 


(b) Such failure to comply or commission of any such 
offense shall be deemed to have been established upon criminal 
conviction (or upon affirmation of conviction, if appealed), or 
upon opportunity for hearing and final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if ap- 
pealed). In such event, grading and acceptance services shall be 
withdrawn from respondent Delta Meat Packing Co., Inc. for the 
full period of twelve (12) months, and such withdrawal shall be- 
come effective immediately without further procedure. 


4, Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to each respondent: Provided, 
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however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years following the effective date of this Order: 


(a) It is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Delta Meat Packing Co., 
Inc., of any officer, employee, or agent of Delta Meat Packing 
Co., Inc., has unlawfully given, paid, or offered, directly or in- 
directly, any money or other thing of value to any meat inspector, 
meat grader, other person acting on behalf of the United States 
Government, or other public official, in connection with any aspect 
of the operation of his or its business as a meat packer; or 


(b) It is determined upon final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if ap- 
pealed), that any respondent, or any officer, employee, or agent 
of Delta Meat Packing Co., Inc., has unlawfully given, paid, or 
offered, directly or indirectly, any money or other thing of value 
to any meat inspector, meat grader, other person acting on behalf 
of the United States Government, or other public official, in con- 
nection with any aspect of the operation of its business as a meat 
packer, or has failed to comply with paragraph 1 or subpara- 
graphs (a) or (b) of paragraph 2 or subparagraph (a) of para- 
graph 6 of this Order; and 


(c) Respondent Delta Meat Packing Co., Inc. knew, acqui- 
esced in, or had opportunity to discover and prevent such failure 
to comply or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspec- 
tion service under Title I of the FMIA shall be withdrawn from 
and inspection indefinitely denied to respondent Delta Meat Pack- 
ing Co., Inc., and such withdrawal or denial of inspection shall be- 
come effective immediately without further procedure. Subpara- 
graphs (a), (b) and (c) of this paragraph 4 do not apply with 
respect to the factual situation involving meat graders which re- 
sulted in the indictments of the respondents before the United 
States District Court for the Central District of California filed 
on March 8, 1975. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of 
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the United States Government responsible for the administration 
of the program involved; 


(b) The provisions of this Order shall be applicable to 
Delta Meat Packing Co., Inc., its officers, directors, partners, 
agents, subsidiaries, and any business entity which, directly or 
through any corporate or other device, succeeds to the business 
of Delta Meat Packing Co., Inc., or is assigned that business: 
Provided, however, That this Order shall not be applicable to a 
successor or assign of Delta Meat Packing Co., Inc., which does 
not have any officer or director or substantial investor who was, 
on or prior to the effective date of this Order, an officer, director 
or substantial investor with Delta Meat Packing Co., Inc., and 
which does not employ any person who is subject to the provisions 
of paragraph 1 or subparagraphs (a) or (b) of paragraph 2 of 
this Order ; and 


(c) (1) Only the provisions of paragraph 1 of this 
Order shall be applicable to respondents Charles Pilch and Robert 
Moran so long as they remain with Delta Meat Packing Co., Inc., 
as officers, employees or agents and have no position with any 


‘ other business entity engaged in activities requiring Federal meat 


inspection or meat grading or acceptance services ; 


(2) If respondent Charles Pilch or respondent 
Robert Moran has formed, or during the effective period of this 
Order forms, directly or indirectly, another business entity en- 
gaging or to engage in activities requiring Federal meat inspec- 
tion or meat grading or acceptance services; or is, or during the 
effective period of this Order, becomes, an officer, director, or 
substantial investor, with another such business entity, all provi- 
sions of this Order applicable to Delta Meat Packing Co., Inc., 
shall be applicable to that entity; 


(3) If respondent Charles Pilch or respondent 
Robert Moran is associated, or during the effective period of the 
Order becomes associated, in any capacity, other than as an of- 
ficer, director, or substantial investor, with another business en- 
tity engaged in activities requiring Federal meat inspection or 
meat grading or acceptance services, the provisions of paragraph 
1 of this Order shall continue to be applicable to them. 


6. (a) Respondent Delta Meat Packing Co., Inc., shall per- 
mit any employee of USDA authorized for the purpose to have 
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access to its facilities and records sufficient to assure that it is in — 


full compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Delta Meat Packing 
Co., Inc., shall file with the Administrators a written report de- 
tailing the manner and form in which it is complying with each 
of the provisions of this Order and setting forth any changes in 
its corporate identity which may affect compliance with this 
Order. 


7. If, during the effective period of this Order, any respond- 
ent is judicially required to take action which is inconsistent with 
any obligation imposed by the Order, such respondent shall be re- 
leased from that obligation to the extent necessary to enable the 
respondent to comply with the judicial order: Provided, That re- 
spondent notifies the Administrators of AMS and APHIS imme- 
diately upon learning of the institution of any judicial proceeding 
which might result in any such order: and Provided, further, That 
such release from any particular provision of this Order shall not 
have any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 





(No. 17,723) 


In re FEDERAL MEAT PACKING Co., INC., and PHILIP BAUER. I&G 
Docket No. 38; In re FEDERAL MEAT PACKING Co., INC. FMIA 
Docket No. 19. Decided April 15, 1977. 


Consent order 


Respondents have consented to issuance of a specified order against them as 
set forth herein. 
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Marshall Marcus and Harold J. Reuben, for complainant. 
Dennis E. Kinnaird, Los Angeles, CA, and William P. 
Tedards Jr., Washington, D.C., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


These are proceedings under the Agricultural Marketing Act of 
1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and 
the Federal Meat Inspection Act, as amended (21 U.S.C. 601 et 
seq.) (FMIA), and regulations promulgated thereunder (7 CFR 
Part 50 and 9 CFR Part 335), to withdraw Federal meat inspec- 
tion services from the corporate respondent, Federal Meat Pack- 
ing Co., Inc., and Federal meat grading and acceptance services 
from Federal Meat Packing Co., Inc. and from the individual re- 
spondent, Philip Bauer. The proceedings were commenced by 
Notices of Intent to Withdraw Services issued by the Livestock 
Division, Agricultural Marketing Service (AMS), United States 
Department of Agriculture (USDA), and a complaint issued by 
the Animal and Plant Health Inspection Service (APHIS), USDA. 


‘The parties have agreed that these proceedings should be ter- 


minated by a specified Consent Order, and have filed a stipula- 
tion and motion as follows: 


1. Only for purposes of the Stipulation and the provisions of 
a Consent Order, the respondents have admitted all of the juris- 
dictional allegations set forth in the Notices and Complaints and 
waived : 


(a) Any further procedural steps; 


(b) Any requirement that the final decisions in these pro- 
ceedings contain findings and conclusions with respect to all 
material issues of fact, law or discretion, as well as the reasons 
or bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in these proceedings only and do not constitute an 
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admission or denial by the respondents that they have violated | 


any of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Federal Meat Packing Co., Inc., is a corpora- 
tion which operates a meat packing establishment at Los Angeles, 
California, and is, and at all times material herein was, the recipi- 
ent of inspection service under Title I of the FMIA and of grading 
and acceptance services under the AMA of 1946. 


2. Respondent Philip Bauer was, at all times material herein, 
the President of, and responsibly connected with, respondent Fed- 
eral Meat Packing Co., Inc. 


3. Respondents have been convicted of felonies for giving cash 
to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition cf thesc proceed- 
ings, such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Federal Meat Packing Co., Inc. shall isolate 
Philip Bauer completely from all functions and aspects of its busi- 
ness that call for his direct contact or communication with per- 
sonnell of USDA who are engaged in functions under the Federal 
Meat Inspection Program or the Federal Meat Grading Program 
or the USDA acceptance services; and during said period Federal 
Meat Packing Co., Inc., shall assure that; while in its employ, 
Philip Bauer will not contact or communicate, with respect to any 
matter covered by this Order, with any USDA meat grading or 
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meat inspection or acceptance service personnel: Provided, how- 
ever, That this paragraph 1 shall not prevent Philip Bauer from 
contacting or communicating with USDA inspection personnel 
who are in area or higher supervisory positions or with USDA 
grading personnel who are in main station or higher supervisory 
positions. 


2. Within thirty (30) days from the effective date of this 
Order, respondent Federal Meat Packing Co., Inc. shall submit to 
the Administrator of AMS and the Administrator of APHIS (Ad- 
ministrators) and institute an Affirmative Action Program de- 
signed to insure the integrity of USDA’s meat grading, meat 
inspection, and acceptance services. Pursuant to that Program, 
it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any 
individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or bribing, 
or unlawfully giving to or accepting any gratuity from, any per- 


son acting on behalf of the United States Government, or other 


public official; and (ii) shall immediately dismiss any such indi- 
vidual hired after the effective date of this Order upon learning 
of the conviction: Provided, however, That this provision shall not 
prevent the respondent from hiring an individual who was con- 
victed prior to the effective date of this Order and was employed 
prior to the effective date of this Order by a respondent which 
has entered into a similar consent order with the USDA, if it 
notifies the Administrators of such hiring and places that indi- 
vidual under the restrictions set forth in paragraph 1 of this 
Order ; 


(b) Dismiss immediately any of its officers employees, or 
agents who are hereafter found upon conviction (or upon affirma- 
tion of conviction, if appealed), or upon final decision as to the 
facts in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts, if 
appealed), to have given to or accepted from any person acting on 
behalf of the United States Government, or other public official, 
a bribe or unlawful gratuity, in connection with any aspect of the 
operation of the business of Federal Meat Packing Co., Inc., as a 
meat packer: Provided, however, That this subparagraph (b) 
shall not apply with respect to the factual situation involving meat 
graders which resulted in the indictments of the respondents be- 
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fore the United States District Court for the Central District of 
California filed on November 26, 1974; 


(c) Require each of its officers, employees, and agents 
to promptly report to a designated executive of the respond- 
ent, not subject to paragraph 1 of this Order, who shall report 
to the Administrators any evidence of bribery or unlawful 
gratuity whether given or received by an officer, employee, or 
agent of the respondent or by any person acting on behalf of the 
United States Government or other public official; and 


(d) Maintain an ongoing information program with all of 
its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondent Federal 
Meat Packing Co., Inc. fails to comply with any provisions of this 
Order (other than violations of subparagraphs (c) or (d) of 
paragraph 2 or subparagraph (b) of paragraph 6 of this Order 
which are not flagrant), or commits any violation which would 
be a basis for denial or withdrawal of grading and acceptance 
services as currently specified in 7 CFR Part 53.13(a) (1) (i), 
(ii), (iv) or (v), respondent Federal Meat Packing Co., Ince. 
knew, acquiesced in, or had opportunity to discover and prevent 
such failure to comply or offense. 


(b) Such failure to comply or commission of any such 
offense shall be deemed to have been established upon criminal 
conviction (or upon affirmation of conviction, if appealed), or 
upon opportunity for hearing and final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if ap- 
pealed). In such event, grading and acceptance services shall be 





with 
the - 
beco 


4, 
with 
vide 
shal 
with 


conv 
Co., 

ing | 
indi} 
speci 
State 
any 

pack 


a fol 
affir 
appe 
any « 
has 1 
mone 
other 
or ot 
ation 
para; 
para; 


acqui 
failu 


Up 
in su 
tion | 
and } 
Packi 
shall 
Subp. 


ts 
j- 
rt 
al 
or 


of 


i- 
1 
of 
1e 
th 
sh 
rs 


ld 
)) 


al 


of 
er 
ld 
ce 


), 


nt 


ch 
al 
or 
in 
on 


be 


FEDERAL MEAT PACKING CO. 583 
Cite as 36 A.D. 578 


withdrawn from respondent Federal Meat Packing Co., Inc. for 
the full period of twelve (12) months, and such withdrawal shail 
become effective immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to each respondent: Pro- 
vided, however, That such withdrawal and denial of inspection 
shall be held in abeyance and shall not become effective unless, 
within ten (10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Federal Meat Packing 
Co., Inc., or any officer, employee, or agent of Federal Meat Pack- 
ing Co., Inc., has unlawfully given, paid, or offered, directly or 
indirectly, any money or other thing of value to any meat in- 
spector, meat grader, other person acting on behalf of the United 
States Government, or other public official, in connection with 
any aspect of the operation of his or its business as a meat 
packer ; or 


(b) it is determined upon final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed), that respondent, Federal Meat Packing Co., Inc., or 
any officer, employee, or agent of Federal Meat Packing Co., Inc., 
has unlawfully given, paid, or offered, directly or indirectly, any 
money or other thing of value to any meat inspector, meat grader, 
other person acting on behalf of the United States Government, 
or other public official, in connection with any aspect of the oper- 
ation of its business as a meat packer, or has failed to comply with 
paragraph 1 or subparagraphs (a) or (b) of paragraph 2 or sub- 
paragraph (a) of paragraph 6 of this Order; and 


(c) respondent Federal Meat Packing Co., Inc. knew, 
acquiesced in, or had opportunity to discover and prevent such 
failure to comply or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspec- 
tion service under Title I of the FMIA shall be withdrawn from 
and inspection indefinitely denied to respondent Federal Meat 
Packing Co., Inc., and such withdrawal or denial of inspection 
shall become effective immediately without further procedure. 


_ Subparagraphs (a), (b) and (c) of this paragraph 4 do not apply 
_ with respect to the factual situation involving meat graders which 
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resulted in the indictments of the respondents before the United 
States District Court for the Central District of California filed 
on November 26, 1974. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of 
the United States Government responsible for the administration 
of the programs involved; 


(b) The provisions of this Order shall be applicable to 
Federal Meat Packing Co., Inc., its officers, directors, partners, 
agents, subsidiaries, and any business entity which, directly or 
through any corporate cr other device, succeeds to the business of 
Federal Meat Packing Co., Inc., or is assigned that business: 
Provided, however, That this Order shall not be applicable to a 
successor or assign of Federal Meat Packing Co., Inc., which does 
not have any officer or director or substantial investor who was, 
on or prior to the effective date of this Order, an officer, director 
or substantial investor with Federal Meat Packing Co., Inc., and 
which does not employ any person who is subject to the provisions 
of paragraph 1 or subparagraphs (a) or (b) of paragraph 2 of 
this Order; and 


(c) (1) Only the provisions of paragraph 1 of this 
Order shali be applicable to respondent Philip Bauer so long as he 
remains with Federal Meat Packing Co., Inc., as an officer, em- 
ployee or agent and has no position with any other business entity 
engaged in activities requiring Federal meat inspection or meat 
grading or acceptance services; 


(2) If respondent Philip Bauer has formed, or dur- 
ing the effective period of this Order forms, directly or indirectly, 
another business entity engaging or to engage in activities re- 
quiring Federal meat inspection or meat grading or acceptance 
services; or is, or during the effective period of this Order be- 
comes, an officer, director, or substantial investor, with another 
such business entity, all provisions of this Order applicable to 
Federal Meat Packing Co., Inc., shall be applicable to that entity; 


(3) If respondent Philip Bauer is associated, or 
during the effective period of the Order becomes associated, in 
any capacity, other than as an officer, director, or substantial in- 
vestor, with another business entity engaged in activities requir- 
ing Federal meat inspection or meat grading or acceptance serv- 
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ices, the provisions of paragraph 1 of this Order shall continue 
to be applicable to such respondent or respondents. 


6. (a) Respondent Federal Meat Packing Co., Inc., shall per- 
mit any employee of USDA authorized for the purpose to have 
access to its facilities and records sufficient to assure that it is 
in full compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Federal Meat Packing 
Co., Inc., shall file with the Administrators a written report de- 
tailing the manner and form in which it is complying with each 
of the provisions of this Order and setting forth any changes in 
its corporate identity which may affect compliance with this 
Order. 


7. If, during the effective period of this Order, any respondent 
is judicially required to take action which is inconsistent with any 
obligation imposed by the Order, such respondent shall be released 
from that obligation to the extent necessary to enable the respond- 
ent to comply with the judicial order: Provided, That respondent 
notifies the Administrators of AMS and APHIS immediately 
upon learning of the institution of any judicial proceeding which 
might result in any such order: and Provided, further, That such 
release from any particular provision of this Order shall not have 
any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 


(No. 17,724) 


In re GELDIN MEAT COMPANY, IRA GELDIN and IRVING GELDIN. 
I&G Docket No. 37; In re GELDIN MEAT COMPANY. FMIA 
Docket No. 10. Decided April 13, 1977. 
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Consent order 


Respondents have consented to issuance of a specified order against them as 
set forth herein. 


Marshall Marcus and Harold J. Reuben, for complainant. 
William P, Tedards, Jr., Washington, D. C., and 
Jeffrey E. Donfeld, Los Angeles, CA, for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


These are proceedings under the Agricultural Marketing Act of 
1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and the 
Federal Meat Inspection Act, as amended (21 U.S.C. 601 et seq.) 
(FMIA), and regulations promulgated thereunder (7 CFR Part 
50 and 9 CFR Part 335), to withdraw Federal meat inspection 
services from the corporate respondent, Geldin Meat Company, 
and Federal meat grading and acceptance services from Geldin 
Meat Company and from each of the individual respondents, Ira 
Geldin and Irving Geldin. The proceedings were commenced by 
Notices of Intent to Withdraw Services issued by the Livestock 
Division, Agricultural Marketing Service (AMS), United States 
Department of Agriculture (USDA), and a eomplaint issued by 
the Animal and Plant Health Inspection Service (APHIS), USDA. 
The parties have agreed that these proceedings should be ter- 
minated by a specified Consent Order, and have filed a stipula- 
tion and motion as follows: 


1. Only for purposes of the Stipulation and the provisions 
of a Consent Order, the respondents have admitted all of the juris- 
dictional allegations set forth in the Notices and Complaints and 
waived: 

(a) Any further procedural steps; 


(b) Any requirement that the final decisions in these 
proceedings contain findings and conclusions with respect to all 
material issues of fact, law or discretion, as well as the reasons 
or bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
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lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, consent Order and Motion are for settle- 
ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated 
any of the regulations or statutes involved. 


FINDINGS OF FACT 


1 Respondent, Geldin Meat Company, is a corporation 
which operates a meat packing establishment at Los Angeles, 
California, and is, and at all times material herein was, the recipi- 
ent of inspection service under Title I of the FMIA and of grading 
and acceptance services under the AMA of 1946. 


2. Respondent Ira Geldin was, at all times material herein, 
the Vice President of, and responsibly connected with, respondent 
Geldin Meat Company. 


3. Respondent Irving Geldin was, at times material herein, 
President of, and responsibly connected with, respondent Geldin 
Meat Company. 


4. Respondents have been convicted of felonies for giving 
cash to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of these proceed- 
ings, such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Geldin Meat Company shall isolate Ira 
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Geldin and Irving Geldin completely from all functions and aspects 
of its business that cail for their direct contact or communication 
with personnel of USDA who are engaged in functions under the 
Federal Meat Inspection Program or the Federal Meat Grading 
Program or the USDA acceptance services ; and during said period 
Geldin Meat Company shall assure that, while in its employ, Ira 
Geldin and Irving Geldin will not contact or communicate, with 
respect to any matter covered by this Order, with any USDA 
meat grading or meat inspection or acceptance service personnel: 
Provided, however, That this paragraph 1 shall not prevent Ira 
Geldin and Irving Geldin from contacting or communicating with 
USDA inspection personnel who are in area or higher supervisory 
positions or with USDA grading personnel who are in main sta- 
tion or higher supervisory positions. 


2. Within thirty (30) days from the effective date of this 
Order, respondent, Geldin Meat Company, shall submit to the Ad- 
ministrator of AMS and the Administrator of APHIS (Adminis- 
trators) and institute an Affirmative Action Program designed 
to insure the integrity of USDA’s meat grading, meat inspection, 
and acceptance services. Pursuant to that Program, it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any in- 
dividual who has been convicted of a crime involving USDA meat 
grading or acceptance or meat inspection services or bribing, or 
unlawfully giving to or accepting any gratuity from, any person 
acting on behalf of the United States Government, or other public 
official; and (ii) shall immediately dismiss any such individual 
hired after the effective date of this Order upon learning of the 
conviction: Provided, however, That this provision shall not pre- 
vent the respondent from hiring an individual who was convicted 
prior to the effective date of this Order and was employed prior 
to the effective date of this Order by a respondent which has en- 
tered into a similar consent order with the USDA, if it notifies 
the Administrators of such hiring and places that individual 
under the restrictions set forth in paragraph 1 of the Order; 


(b) Dismiss immediately any of its officers, employees, 
or agents who are hereafter found upon conviction (or upon af- 
firmation of conviction, if appealed), or upon final decision as to 
the facts in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts, if 
appealed), to have given to or accepted from any person acting 
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on behalf of the United States Government, or other public official, 
a bribe or unlawful gratuity, in connection with any aspect of the 
operation of the business of Geldin Meat Company, as a meat 
packer: Provided, however, That this subparagraph (b) shall not 
apply with respect to the factual situation involving meat graders 
which resulted in the indictments of the respondents before the 
United States District Court for the Central District of California 
filed on November 26, 1974; 


(c) Require each of its officers, employees, and agents to 
promptly report to a designated executive of the respondent, not 
subject to paragraph 1 of this Order, who shall report to the Ad- 
ministrators any evidence of bribery or unlawful gratuity whether 
given or received by an officer, employee, or agent of the respond- 
ent or by any person acting on behalf of the United States Govern- 
ment or other public official; and 


(d) Maintain an ongoing information program with all of 
its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years irom the effective date of this Order, respondent Gel- 
din Meat Company fails to comply with any provision of this 
Order (other than violations of subparagraphs (c) or (d) of 
paragraph 2 or subparagraph (b) of paragraph 6 of this Order 
which are not flagrant), or commits any violation which would be 
a basis for denial or withdrawal of grading and acceptance serv- 
ices as currently specified in 7 CFR Part 53.13(a) (1) (i), (ii), 
(iv) or (v), and respondent Geldin Meat Company knew, acqui- 
esced in, or had opportunity to discover and prevent such failure 
to comply or offense. 


(ob) Such failure to comply or commission of any such 
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offense shall be deemed to have been established upon criminal 
conviction (or upon affirmation of conviction, if appealed), or 
upon opportunity for hearing and final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed). In such event, grading and acceptance services shall 
be withdrawn from respondent Geldin Meat Company for the full 
period of twelve (12) months, and such withdrawal shall become 
effective immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to each respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Geldin Meat Company, 
or any officer, employee, or agent of Geldin Meat Company, has 
unlawfully given, paid, or offered, directly or indirectly, any 
money or other thing of value to any meat inspector, meat grader, 
other person acting on behalf of the United States Government, or 
other public official, in connection with any aspect of the opera- 
tion of his or its business as a meat packer; or 


(b) it is determined upon final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed), that respondent Geldin Meat Company, or any officer, 
employee, or agent of Geldin Meat Company, has unlawfully given, 
paid, or offered, directly or indirectly, any money or other thing 
of value to any meat inspector, meat grader, other person acting 
on behalf of the United States Government, or other public of- 
ficial, in connection with any aspect of the operation of its busi- 
ness as a meat packer, or has failed to comply with paragraph 1 
or subparagraphs (a) or (b) of paragraph 2 or subparagraph (a) 
of paragraph 6 of this Order ; and 

(c) respondent Geldin Meat Company knew, acquiesced in, 
or had opportunity to discover and prevent such failure to com- 
ply or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspec- 
tion service under Title I of the FMIA shall be withdrawn from 
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and inspection indefinitely denied to respondent Geldin Meat Com- 
pany, and such withdrawal or denial of inspection shall become 
effective immediately without further procedure. Subparagraphs 
(a), (b) and (c) of this paragraph 4 do not apply with respect to 
the factual situation involving meat graders which resulted in the 
indictments of the respondents before the United States District 
Court for the Central District of California filed on November 
26, 1974. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of the 
United States Government responsible for the administration of 
the programs involved; 


(b) The provisions of this Order shall be applicable to 
Geldin Meat Company, its officers, directors, partners, agents, 
subsidiaries, and any business entity which, directly or through 
any corporate or other device, succeeds to the business of Geldin 
Meat Company, or is assigned that business: Provided, however, 
That this Order shall not be applicable to a successor or assign of 
Geldin Meat Company, which does not have any officer or director 
or substantial investor who is now or was prior to the effective 
date of this Order connected with Geldin Meat Company, and 
which does not employ any person who is subject to the provisions 
of paragraph 1 or subparagraphs (a) or (b) of paragraph 2 of 
this Order; and 


(c) (1) Only the provisions of paragraph 1 of this 
Order shall be applicable to respondent Ira Geldin and respondent 
Irving Geldin so long as they remain with Geldin Meat Company, 
as officers, employees or agents and have no position with any 
other business entity engaged in activities requiring Federal meat 
inspection or ineat grading or acceptance services; 


(2) If respondent Ira Geldin or respondent Irving 
Geldin has formed, or during the effective period of this Order 
forms, directly or indirectly, another business entity engaging or 
to engage in activities requiring Federal meat inspection or meat 
grading or acceptance services; or is, or during the effective 
period of this Order becomes, an officer, director or substantial 
investor with another such business entity, all provisions of this 
Order applicable to Geldin Meat Company, shall be applicable to 
that entity ; 


(3) If respondent Ira Geldin or respondent Irving 
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Geldin is associated, or during the effective period of the Order 
becomes associated, in any capacity, other than as an officer, 
director, or substantial investor, with another business entity 
engaged in activities requiring Federal meat inspection or meat 
grading or acceptance services, the provisions of paragraph 1 of 
this Order shall continue to be applicable to them. 


6. (a) Respondent Geldin Meat Company, shall permit any 
employee of USDA authorized for the purpose to have access to 
its facilities and records sufficient to assure that it is in full com- 
pliance with this Order at all times ; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Geldin Meat Company, 
shall file with the Administrators a written report detailing the 
manner and form in which it is complying with each of the pro- 
visions of this Order and setting forth any changes in its cor- 
porate identity which may affect compliance with this Order. 


7. If, during the effective period of this Order, any respond- 
ent is judicially required to take action which is inconsistent with 
any obligation imposed by the Order, such respondent shall be 
released from that obligation to the extent necessary to enable 
the respondent to comply with the judicial order: Provided, That 
respondent notifies the Administrators of AMS and APHIS im- 
mediately upon learning of the institution of any judicial pro- 
ceeding which might result in any such order: and Provided, 
further, That such release from any particular provision of this 
Order shall not have any effect upon any other provision of the 
Order. 


8. This Order shall not be construed to prevent the institu- 
tion of action to withdraw meat inspection or meat grading or 
acceptance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 
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(No. 17,725) 


In re GEM PACKING COMPANY, INC., LEON SEGAL, BERNARD SEGAL 
and LEE JOHNSON. I&G Docket No. 48; In re GEM PACKING 
CoMPANY, INc. FMIA Docket No. 23. Decided April 15, 
1977. 


Consent order 


Respondents have consented to issuance of a specified order against them 
as set forth herein. 


Marshall Marcus and Harold J. Reuben, for complainant. 
Jeffrey E. Donfeld, Los Angeles, CA, and William P. 
Tedards, Jr., Washington, D. C., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


These are proceedings under the Agricultural Marketing Act of 
1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and 
the Federal Meat Inspection Act, as amended (21 U.S.C. 601 et 
seq.) (FMIA), and regulations promulgated thereunder (7 CFR 
Part 50 and 9 CFR Part 335), to withdraw Federal meat inspec- 
tion services from the corporate respondent, Gem Packing Com- 
pany, Inc., and Federal meat grading and acceptance services 
from Gem Packing Company, Inc. and from each of the individual 
respondents, Leon Segal, Bernard Segal and Lee Johnson. The 
proceedings were commenced by Notices of Intent to Withdraw 
Services issued by the Livestock Division, Agricultural Market- 
ing Service (AMS), United States Department of Agriculture 
(USDA), and a complaint issued by the Animal and Plant Health 
Inspection Service (APHIS), USDA. The parties have agreed that 
these proceedings should be terminated by a specified Consent 
Order, and have filed a stipulation and motion as follows: 


1. Only for purposes of the Stipulation and the provisions 
of a Consent Order, the respondents have admitted all of the juris- 
dictional allegations set forth in the Notices and Complaints and 
waived: 
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(a) Any further procedural steps; 


(b) Any requirement that the final decisions in these pro- 
ceedings contain findings and conclusions with respect to all mate- 
rial issues of fact, law or discretion, as well as the reasons or 
bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated 
any of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Gem Packing Company, Inc., is a corporation 
which operates a meat packing establishment at Los Angeles, Cali- 
fornia, and is, and at all times material herein was, the recipient 
of inspection service under Title I of the FMIA and of grading 
and acceptance services under the AMA of 1946. 


2. Respondent Leon Segal was, at all times material herein, 
the President of, and responsibly connected with, respondent Gem 
Packing Company, Inc. 


3. Respondent Bernard Segal was, at times material herein, a 
managerial employee of, and responsibly connected with, respond- 
ent Gem Packing Company, Inc. 


4. Respondent Lee Johnson was, at times material herein, the 
Vice President of, and responsibly connected with, respondent 
Gem Packing Company, Inc. 


5. Respondents have been convicted of felonies for giving cash 
to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
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in the following Order as the final disposition of these proceed- 
ings, such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Gem Packing Company, Inc., shall isolate 
Leon Segal, Bernard Segal and Lee Johnson completely from all 
functions and aspects of its business that call for their direct con- 
tact or communication with personnel of USDA who are engaged 
in functions under the Federal Meat Inspection Program or the 
Federal Meat Grading Program or the USDA acceptance services ; 
and during said period Gem Packing Company, Inc. shall assure 
that, while in its employ, Leon Segal, Bernard Segal and Lee John- 
son will not contact or communicate, with respect to any matter 
covered by this Order, with any USDA meat grading or meat in- 
spection or acceptance service personnel: Provided, however, That 


_ this paragraph 1 shall not prevent Leon Segal, Bernard Segal and 


Lee Johnson from contacting or communicating with USDA in- 
spection personnel who are in area or higher supervisory positions 
or with USDA grading personnel who are in main station or 
higher supervisory positions. 


2. Within thirty (30) days from the effective date of this 
Order, respondent, Gem Packing Company, Inc., shall submit to 
the Administrator of AMS and the Administrator of APHIS (Ad- 
ministrators) and institute an Affirmative Action Program de- 
signed to insure the integrity of USDA’s meat grading, meat 
inspection, and acceptance services. Pursuant to that Program, 
it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any 
individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or brib- 
ing, or unlawfully giving to or accepting any gratuity from, any 
person acting on behalf of the United States Government, or other 
public official; and (ii) shall immediately dismiss any such indi- 
vidual hired after the effective date of this Order upon learning of 
the conviction: Provided, however, That this provision shall not 
prevent the respondent from hiring an individual who was con- 
victed prior to the effective date of this Order and was employed 
prior to the effective date of this Order by a respondent which 
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has entered into a similar consent order with the USDA, if it 


notifies the Administrators of such hiring and places that indi- 
vidual under the restrictions set forth in paragraph 1 of this 
Order; 


(b) Dismiss immediately any of its officers, employees, or 
agents who are hereafter found upon conviction (or upon affirma- 
tion of conviction, if appealed), or upon final decision as to the 
facts in a formal adjudicatory proceeding before the Secretary (or 
upon affirmation of the Secretary’s decision as to the facts, if 
appealed), to have given to or accepted from any person acting on 
behalf of the United States Government, or other public official, 
a bribe or unlawful gratuity, in connection with any aspect of the 
operation of the business of Gem Packing Company, Inc., as a 
meat packer: Provided, however, That this subparagraph (b) 
shall not apply with respect to the factual situation involving meat 
graders which resulted in the indictments of the respondents be- 
fore the United States District Court for the Central District of 
California filed on March 3, 1975; 


(c) Require each of its officers, employees, and agents to 
promptly report to a designated executive of the respondent, not 
subject to paragraph 1 of this Order, who shall report to the 
Administrators any evidence of bribery or unlawful gratuity 
whether given or received by an officer, employee, or agent of 
the respondent or by any person acting on behalf of the United 
States Government or other public official; and 


(d) Maintain an ongoing information program with all 
of its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondent Gem Pack- 
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ing Company, Inc. fails to comply with any provision of this Order 
(other than violations of subparagraphs (c) or (d) of paragraph 
2 or subparagraph (b) of paragraph 6 of this Order which are 
not flagrant), or commits any violation which would be a basis 
for denial or withdrawal of grading and acceptance services as 
currently specified in 7 CFR Part 53.13(a) (1) (i), (ii), (iv) or 
(v), and respondent Gem Packing Company, Inc. knew, acqui- 
esced in, or had opportunity to discover and prevent such failure 
to comply or offense. 


(b) Such failure to comply or commission of any such 
offense shall be deemed to have been established upon criminal 
conviction (or upon affirmation of conviction, if appealed), or 
upon opportunity for hearing and final decision as to the facts 
in a formal adjudicatory proceeding before the Secretary (or 
upon affirmation of the Secretary’s decision as to the facts, if 
appealed). In such event, grading and acceptance services shall 
be withdrawn from the respondent Gem Packing Company, Inc. 
involved for the full period of twelve (12) months, and such with- 


- drawal shall become effective immediately without further 


procedure. 


4. Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to each respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Gem Packing Company, 
Inc. or any officer, employee, or agent of Gem Packing Company, 
Inc., has unlawfully given, paid, or offered, directly or indirectly, 
any money or other thing of value to any meat inspector, meat 
grader, other person acting on behalf of the United States Gover- 
ment, or other public official, in connection with any aspect of the 
operation of’his or its business as a meat packer; or 


(b) it is determined upon final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed), that respondent Gem Packing Company, Inc., or any 
officer, employee, or agent of Gem Packing Company, Inc., has 
unlawfully given, paid, or offered, directly or indirectly, any 
money or other thing of value to any meat inspector, meat grader, 
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other person acting on behalf of the United States Government, 
or other public official, in connection with any aspect of the oper- 
ation of its business as a meat packer, or has failed to comply 
with paragraph 1 or subparagraphs (a) or (b) of paragraph 2 
or subparagraph (a) of paragraph 6 of this Order; and 


(c) respondent Gem Packing Company, Inc. knew, acqui- 
esced in, or had opportunity to discover and prevent such failure 
to comply or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspection 
service under Title I of the FMIA shall be withdrawn from and 
inspection indefinitely denied to respondent Gem Packing Com- 
pany, Inc., and such withdrawal or denial of inspection shall be- 
come effective immediately without further procedure. Subpara- 
graphs (a), (b) and (c) of this paragraph 4 do not apply with 
respect to the factual situation involving meat graders which 
resulted in the indictments of the respondents before the United 
States District Court for the Central District of California filed 
on March 38, 1975. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of 
the United States Government responsible for the administration 
of the programs involved; 


(b) The provisions of this Order shall be applicable to 
Gem Packing Company, Inc., its officers, directors, partners, 
agents, subsidiaries, and any business entity which, directly or 
through any corporate or other device, succeeds to the business 
of Gem Packing Company, Inc., or is assigned that business: 
Provided, however, That this Order shall not be applicable to a 
successor or assign of Gem Packing Company, Inc., which does 
not have any officer or director or substantial investor who was, 
on or prior to the effective date of this Order, an officer, director, 
or substantial investor with Gem Packing Company, Inc., and 
which does not employ any person who is subject to the provisions 
of paragraph 1 or subparagraphs (a) or (b) of paragraph 2 of 
this Order; and 


(c) (1) Only the provisions of paragraph 1 of this 
Order shall be applicable to respondents Leon Segal, Bernard 
Segal and Lee Johnson so long as they remain with Gem Packing 
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Company, Inc., as officers, employees or agents and have no posi- 
tion with any other business entity engaged in activities requiring 
Federal meat inspection or meat grading or acceptance services; 


(2) If respondent Leon Segal or respondent Bernard 
Segal or respondent Lee Johnson has formed, or during the effec- 
tive period of this Order forms, directly or indirectly, another 
business entity engaging or to engage in activities requiring Fed- 
eral meat inspection or meat grading or acceptance services; or is, 
or during the effective period of this Order becomes, an officer, 
director or substantial investor with another such business entity, 
all provisions of this Order applicable to Gem Packing Company, 
Inc., shall be applicable to that entity; 


(3) If respondent Leon Segal or respondent Bernard 
Segal or respondent Lee Johnson is associated, or during the effec- 
tive period of the Order becomes associated, in any capacity, 
other than as an officer, director, or substantial investor, with 
another business entity engaged in activities requiring Federal 
meat inspection or meat grading or acceptance services, the pro- 


. visions of paragraph 1 of this Order shall continue to be appli- 


cable to them. 


6. (a) Respondent Gem Packing Company, Inc., shall permit 
any employee of USDA authorized for the purpose to have access 
to its facilities and records sufficient to assure that it is in full 
compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Gem Packing Company, 
Inc., shall file with the Administrators a written report detailing 
the manner and form in which it is complying with each of the 
provisions of this Order and setting forth any changes in its cor- 
porate identity which may affect compliance with this Order. 


7. If, during the effective period of this Order, any respondent 
is judicially required to take action which is inconsistent with any 
obligation imposed by the Order, such respondent shall be re- 
leased from that obligation to the extent necessary to enable the 
respondent to comply with the judicial order: Provided, That 
respondent notifies the Administrators of AMS and APHIS im- 
mediately upon learning of the institution of any judicial proceed- 
ing which might result in any such order: and Provided, further, 
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That such release from any particular provision of this Order 
shall not have any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- | 
ance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 


(No. 17,726) 


In re GLOBE PACKING COMPANY and REUBEN KRASH. I&G Docket 
No. 42; In re GLOBE PACKING COMPANY. FMIA Docket No. 
11. Decided April 15, 1977. 


Consent order 


Respondents have consented to issuance of a specified order against them 
as set forth herein. 


Marshall Marcus and Harold J. Reuben, and 
William Katz, Beverly Hills, CA, for complainant. 
William P. Tedards, Jr., Washington, D. C., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


These are proceedings under the Agricultural Marketing Act of 
1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and the 
Federal Meat Inspection Act, as amended (21 U.S.C. 601 et seq.) 
(FMIA), and regulations promulgated thereunder (7 CFR Part 
50 and 9 CFR Part 335), to withdraw Federal meat inspection 
services fro mthe corporate respondent, Globe Packing Company, 
and Federal meat grading and acceptance services from Globe 
Packing Company and from the individual respondent, Reuben 
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Krasn. The proceedings were commenced by Notices of Intent to 
Withdraw Services issued by the Livestock Division, Agricultural 
Withdrew Services issued by the Livestock Division, Agricultural 
Marketing Service (AMS), United States Department of Agricul- 
ture (USDA), and a complaint issued by the Animal and Plant 
Health Inspection Service (APHIS), USDA. The parties have 
agreed that these proceedings should be terminated by a specified 
Consent Order, and have filed a stipulation and motion as follows: 


1. Only for purposes of the Stipulation and the provisions of a 
Consent Order, the respondents have admitted all of the jurisdic- 
tional allegations set forth in the Notices and Complaints and 
waived: 


(a) Any further procedural steps; 


(b) Any requirement that the final decisions in these pro- 
ceedings contain findings and conclusions with respect to all ma- 
terial issues of fact, law or discretion, as well as the reasons or 
bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated any 
of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Globe Packing Company, is a corporation 
which operates a meat packing establishment at San Fernando, 
California, and is, and at all times material herein was, the recip- 
ient of inspection service under Title I of the FMIA and of grading 
and acceptance services under the AMA of 1946. 


2. Respondent Reuben Krasn was, at all times material herein, 
the President of, and responsibly connected with, respondent Globe 
Packing Company. 
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3. Respondent Reuben Krasn has been convicted of felonies 
for giving cash to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of these proceedings, 
such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Globe Packing Company shall isolate Reu- 
ben Krasn and Ralph Blackwood completely from all functions and 
aspects of its business that call for their direct contact or commu- 
nication with personnel of USDA who are engaged in functions 
under the Federal Meat Inspection Program or the Federal Meat 
Grading Program or the USDA acceptance services; and during 
said period Globe Packing Company shall assure that, while in its 
employ, Reuben Krasn and Ralph Blackwood will not contact or 
communicate, with respect to any matter covered by this Order, 
with any USDA meat grading or meat inspection or acceptance 
service personnel; Provided, however, That this paragraph 1 shall 
not prevent Reuben Krasn or Ralph Blackwood from contacting or 
communicating with USDA inspection personnel who are in area 
or higher supervisory positions or with USDA grading personnel 
who are in main station or higher supervisory positions. 


2. Within thirty (30) days from the effective date of this Or- 
der, respondent Globe Packing Company shall submit to the Ad- 
ministrator of AMS and the Administrator of APHIS (Adminis- 
trators) and institute an Affirmative Action Program designed to 
insure the integrity of USDA’s meat grading, meat inspection, and 
acceptance services. Pursant to that Program, it shall: 


(a)(1) Refuse to hire knowingly, in any capacity, any indi- 
vidual who has been convicted of a crime involving USDA meat 
grading or acceptance or meat inspection services or bribing, or 
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unlawfully giving to or accepting any gratuity from, any person 
acting on behalf of the United States Government, or other public 
official; and (ii) shall immediately dismiss any such individual 
hired after the effective date of this Order upon learning of the 
conviction: Provided, however, That this provision shall not pre- 
vent the respondent from hiring an individual who was convicted 
prior to the effective date of this Order and was employed prior to 
the effective date of this Order by a respondent which has entered 
into a similar consent order with the USDA, if it notifies the Ad- 
ministrators of such hiring and places that individual under the 
restrictions set forth in paragraph 1 of this Order; 


(b) Dismiss immediately any of its officers, employees, or 
agents who are hereafter found upon conviction (or upon affirma- 
tion of conviction, if appealed), or upon final decision as to the 
facts in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts of 
appealed), to have given to or accepted from any person acting on 
behalf of the United States Government, or other public official, a 
bribe or unlawful gratuity, in connection with any aspect of the 
operation of the business of Globe Packing Company, as a meat 
packer: Provided, however, That this subparagraph (b) shall not 
apply with respect to the factual situation involving meat graders 
which resulted in the indictments of the respondents before the 
United States District Court for the Central District of California 
filed on November 26, 1974; 


(c) Require each of its officers, employees, and agents to 
promptly report to a designated executive of the respondent, not 
subject to paragraph 1 of this Order, who shall report to the Ad- 
ministrators any evidence of bribery or unlawful gratuity whether 
given or received by an officer, employee, or agent of the respond- 
ent or by any person acting on behalf of the United States Gov- 
ernment or other public official ; and 


(d) Maintain an ongoing information program with all of 
its officers, employees, and agents designed to insure that such of- 
ficers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of this 
Order (the program shall include constant reiteration of the appli- 
cable regulations and respondent’s policies in complying with this 
Order, through oral meetings on a quarterly basis, English and 
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Spanish written handouts on a quarterly basis, and posters placed 
conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondent Globe 
Packing Company fails to comply with any provision of this Order 
(other than violations of subparagraphs (c) or (d) of paragraph 
2 or subparagraph (b) of paragraph 6 of this Order which are not 
flagrant), or commits any violation which would be a basis for 
denial or withdrawal of grading and acceptance services as cur- 
rently specified in 7 CFR Part 53.13(a) (1) (i), (ii), (iv) or 
(v), and respondent Globe Packing Company knew, acquiesced in, 
or had opportunity to discover and prevent such failure to comply 
or offense. 


(b) Such failure to comply or commission of any such of- 
fense shall be deemed to have been established upon criminal con- 
viction (or upon affirmation of conviction, if appealed), or upon 
opportunity for hearing and final decision as to the facts in a for- 
mal adjudicatory proceeding before the Secretary (or upon af- 
firmation of the Secretary’s decision as to the facts, if appealed). 
In such event, grading and acceptance services shall be withdrawn 
from the respondent Globe Packing Company for the full period of 
twelve (12) months, and such withdrawal shall become effective 
immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby with- 
drawn and denied with respect to each respondent: Provided, how- 
ever, That such withdrawal and denial of inspection shall be held 
in abeyance and shall not become effective unless, within ten (10) 
vears following the effective date of this Order: 


(a) itis found upon conviction (or upon affirmation of con- 
viction, if appealed), that respondent Globe Packing Company, or 
any officer, employee, or agent of Globe Packing Company, has un- 
lawfully given, paid, or offered, directly or indirectly, any money 
or other thing of value to any meat inspector, meat grader, other 
person acting on behalf of the United States Government, or other 
public official, in connection with any aspect of the operation of 
his or its business as a meat packer ; or 
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(b) it is determined upon final decision as to the facts in a 
formal adjudicatory proceeding before the Secretary (or upon af- 
firmation of the Secretary’s decision as to the facts, if appealed), 
that respondent Globe Packing Company, or any officer, employee, 
or agent of Globe Packing Company, has unlawfully given, paid, or 
offered, directly or indirectly, any money or other thing of value to 
any meat inspector, meat grader, other person acting on behalf of 
the United States Government, or other public official, in con- 
nection with any aspect of the operation of its business as a meat 
packer, or has failed to comply with paragraph 1 or subparagraphs 
(a) or (b) of paragraph 2 or subparagraph (a) of paragraph 6 
of this Order ; and 


(c) respondent Globe Packing Company knew, acquiesced 
in, or had opportunity to discover and prevent such failure to com- 
ply or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspection 
service under Title I of the FMIA shall be withdrawn from and in- 
spection indefinitely denied to respondent Globe Packing Com- 
pany, and such withdrawal or denial of inspection shall become 
effective immediately without further procedure. Subparagraphs 
(a), (b) and (c) of this paragraph 4 do not apply with respect to 
the factual situation involving meat graders which resulted in the 
indictments of the respondents before the United States District 
Court for the Central District of California filed on March 18, 
1974. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of the 
United States Government responsible for the administration of 
the programs involved; 


(b) The provisions of this Order shall be applicable to 
Globe Packing Company, its officers, directors, partners, agents, 
subsidiaries, and any business entity which, directly or through 
any corporate or other device, succeeds to the business of Globe 
Packing Company, or is assigned that business: Provided, how- 
ever, That this Order shall not be applicable to a successor or as- 
sign of Globe Packing Company, which does not have any officer 
or director or substantial investor who was, on or prior to the ef- 
fective date of this Order, an officer, director, or substantial in- 
vestor with Globe Packing Company, and which does not employ 
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any person who is subject to the provisions of paragraph 1 or 
subparagraphs (a) or (b) of paragraph 2 of this Order; and 


(c) (1) Only the provisions of paragraph 1 of this Order 
shall be applicable to respondent Reuben Krasn so long as he re- 
mains with Globe Packing Company, as an officer, employee or 
agent and has no position with any other business entity engaged 
in activities requiring Federal meat inspection or meat grading 
or acceptance services ; 


(2) If respondent Reuben Krasn has formed, or 
during the effective period of this Order forms, directly or in- 
directly, another business entity engaging or to engage in activi- 
ties requiring Federal meat inspection or meat grading or accept- 
ance services; or is, or during the effective period of this Order be- 
comes, an officer, director or substantial investor with another 
such business entity, all provisions of this Order applicable to 
Globe Packing Company, shall be applicable to that entity ; 


(3) If respondent Reuben Krasn is associated, or dur- 
ing the effective period of the Order becomes associated, in any 
capacity, other than as an officer, director, or substantial investor, 
with another business entity engaged in activities requiring Fed- 
eral meat inspection or meat grading or acceptance services, the 
provisions of paragrpah 1 of this Order shall continue to be appli- 
cable to him. 


6. (a) Respondent Globe Packing Company shall permit any 
employee of USDA authorized for the purpose to have access to 
its facilities and records sufficient to assure that it is in full com- 
pliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of this 
Order and at each six (6) month interval thereafter during the 
succeeding ten (10) years, respondent Globe Packing Company 
shall file with the Administrators a written report detailing the 
manner and form in which it is complying with each of the provi- 
sions of this Order and setting forth any changes in its corporate 
identity which may affect compliance with this Order. 


7. If, during the effective period of this Order, any respondent 
is judicially required to take action which is inconsistent with any 
obligation imposed by the Order, such respondent shall be re- 
leased from that obligation to the extent necessary to enable the 
respondent to comply with the judicial order: Provided, That re- 
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spondent notifies the Administrators of AMS and APHIS imme- 
diately upon learning of the institution of any judicial proceeding 
which might result in any such order: and Provided, further, That 
such release from any particular provision of this Order shall not 
have any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 


(No. 17,727) 


In re GOLD RING MEAT PACKING CO., MELVIN SEATON, 
and MANUEL KARP, I&G Docket No. 39; In re GOLD RING 
MEAT PACKING CO. FMIA Docket No. 16. Decided April 
18, 1977. 


Consent order 


Respondents have consented to issuance of a specified order against them as 
set forth herein. 


Marshall Marcus and Harold Reuben, for complainant. 
Gary H. Giesler, Los Angeles, CA, and William P. 
Tedards, Washington, D. C., for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


These are proceedings under the Agricultural Marketing Act of 
1946, as amended (7 U.S.C. 1621 et. seq.) (AMA of 1946), and 
the Federal Meat Inspection Act, as amended (21 U.S..C. 601 et 
seq.) (FMIA), and regulations promulgated thereunder (7 CFR 
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Part 50 and 9 CFR Part 335), to withdraw Federal meat inspec- 
tion services from the corporate respondent, Gold Ring Meat Pack- 
ing Co., and Federal meat grading and acceptance services from 
Gold Ring Meat Packing Co. and from the individual respondents, 
Melvin Seaton and Manuel Karp. The proceedings were com- 
menced by Notices of Intent to Withdraw Services issued by the 
Livestock Division, Agricultural Marketing Service (AMS), Uni- 
ted States Department of Agriculture (USDA), and a complaint 
issued by the Animal and Plant Health Inspection Service 
(APHIS), USDA. The parties have agreed that these proceedings 
should be terminated by a specified Consent Order, and have filed 
a stipulation and motion as follows: 


1. Only for purposes of the Stipulation and the provisions of a 
Consent Order, the respondents have admitted all of the jurisdic- 
tional allegations set forth in the Notices and Complaints and 
waived: 


(a) Any further procedural steps; 
(b) Any requirement that the final decisions in these pro- 


ceedings contain findings and conclusions with respect to all ma- 
terial issues of fact, law or discretion, as well as the reasons or 
bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated any 
of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Gold Ring Meat Packing Co., is a corporation 
which operates a meat packing establishment at Los Angeles, Calli- 
fornia, and is, and at all times material herein was, the recipient of 
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| inspection service under Title I of the FMIA and of grading and 


acceptance services under the AMA of 1946. 


2. Respondent Melvin Seaton was, at all times material herein, 
the cooler foreman of, and responsibly connected with, respondent 
Gold Ring Meat Packing Co. 


38. Respondent Manuel Karp is presently a salesman employed 


'by respondent Gold Ring Meat Packing Co. 


4, Respondents Melvin Seaton and Manuel Karp have been 
convicted of felonies for giving cash to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of these proceedings, 
such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Gold Ring Meat Packing Co. shall isolate 
Melvin Seaton and Manuel Karp completely from all functions and 
aspects of its business that call for their direct contact or commu- 
nication with personnel of USDA who are engaged in functions 


' under the Federal Meat Inspection Program or the Federal Meat 
| Grading Program or the USDA acceptance services; and during 
| said period Gold Ring Meat Packing Co. shall assure that, while in 


its employ, Melvin Seaton and Manuel Karp will not contact or 
communicate, with respect to any matter covered by this Order, 
with any USDA meat grading or meat inspection or acceptance 
service personnel: Provided, however, That this paragraph 1 shall 
not prevent Melvin Seaton and Manuel Karp from contacting or 
communicating with USDA inspection personnel who are in area 
or higher supervisory positions or with USDA grading personnel 
who are in main station or higher supervisory positions. 


2. Within thirty (30) days from the effective date of this 
Order, respondent Gold Ring Meat Packing Co. shall submit to the 
Administrator of AMS and the Administrator of APHIS (Admin- 
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istrators) and institute an Affirmative Action Program designed 
to insure the integrity of USDA’s meat grading, meat inspection, 
and acceptance services. Pursuant to that Program, it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any in- 
dividual who has been convicted of a crime involving USDA meat 
grading or acceptance or meat inspection services or bribing, or 
unlawfully giving to or accepting any gratuity from, any perscn 
acting on behalf of the United States Government, or other public! 
official; and (ii) shall immediately dismiss any such individual| 
hired after the effective date of this Order upon learning of the} 
conviction: Provided, however, That this provision shall not pre-| 
vent the respondent from hiring an individual who was convicted | 
prior to the effective date of this Order and was employed prior to| 
the effective date of this Order by a respondent which has entered 
into a similar consent order with the USDA, if it notifies the Ad- 
ministrators of such hiring and places that individual under the 
restrictions set forth in paragraph 1 of this Order; 


(b) Dismiss immediately any of its officers, employees, | 
or agents who are hereafter found upon conviction (or upon af- 
firmation of conviction, if appealed), or upon final decision as to 
the faets in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts, if 
appealed), to have given to or accepted from any person acting on 
behalf of the United States Government, or other public official, 
a bribe or unlawful gratuity, in connection with any aspect of the 
operation of the business of Gold Ring Meat Packing Co., as a 
meat packer: Provided, however, That this subparagraph (c) shall | 
not apply with respect to the factual situation involving meat 
graders which resulted in the indictment of respondents Melvin 
Seaton and Manuel Karp before the United States District Court | 
for the Central District of California filed on November 26, 1974 | 
and December 6, 1974, respectively. 





(c) Require each of its officers, employees, and agents to | 
promptly report to a designated executive of the respondent, not 
subject to paragraph 1 of this Order, who shall report to the Ad- 
ministrators any evidence of bribery or unlawful gratuity wheth- 
er given or received by an officer, employee, or agent of the re- | 
spondent or by any person acting on behalf of the United States | 
Government or other public official; and 





(d) Maintain an ongoing information program with all of 
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its officers, employees, and agents designed to insure that such of- 
ficers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondent Gold Ring 
Meat Packing Co. fails to comply with any provision of this Order 
(other than violations of subparagraphs (c) or (d) of paragraph 
2 or subparagraph (b) of paragraph 6 of this Order which are not 
flagrant), or commits any violation which would be a basis for 
denial or withdrawal of grading and acceptance services as cur- 
rently specified in 7 CFR Part 53.13(a) (1) (i), (ii), (iv) or 
(v), and respondent Gold Ring Meat Packing Co. knew, acquiesced 
in, or had opportunity to discover and prevent such failure to com- 
ply or offense. 


(b) Such failure to comply or commission of any such of- 
fense shall be deemed to have been established upon criminal con- 
viction (or upon affirmation of conviction, if appealed), or upon 
opportunity for hearing and final decision as to the facts in a for- 
mal adjudicatory proceeding before the Secretary (or upon af- 
firmation of the Secretary’s decision as to the facts, if appealed). 
In such event, grading and acceptance services shall be withdrawn 
from the respondent Gold Ring Meat Packing Co. for the full 
period of twelve (12) months, and such withdrawal shall become 
effective immediately wit! 1¢ further procedure. 


4. Inspection service under Title ! of the FMIA is hereby 
withdrawn and denied with respect io each respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years follofing the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Gold Ring Meat Pactk- 
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ing Co., or any officer, employee, or agent of Gold Ring Meat | 
Packing Co., has unlawfully given, paid, or offered, directly or in- | 


directly, any money or other thing of value to any meat inspector, 
meat grader, other person acting on behalf of the United States 
Government, or other public official, in connection with any as- 
pect of the operation of his or its business as a meat packer; or 


(b) it is determined upon final decision as to the facts in | 


a formal adjudicatory proceeding before the Secretary (or upon 


affirmation of the Secretary’s decision as to the facts, if ap- | 


pealed), that respondent Gold Ring Meat Packing Co., or any of- 
ficer, employee, or agent of Gold Ring Meat Packing Co., has un- 
lawfully given, paid, or offered, directly or indirectly, any money 
or other thing of avlue to any meat inspector, meat grader, other 
person acting on behalf of the United States Government, or other 
public official, in connection with any aspect of the operation of its 
business as a meat packer, or has failed to comply with paragraph 
1 or subparagraphs (a) and (b) of paragraph 2 or subparagraph 
(a) of paragraph 6 of this Order ; and 


(c) respondent Gold Ring Meat Packing Co. knew, ac- 
quiesced in, or had opportunity to discover and prevent such fail- 
ure to comply or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspec- 
tion service under Title I of the FMIA shall be withdrawn from 
and inspection indefinitely denied to respondent Gold Ring Meat 
Packing Co., and such withdrawal or denial of inspection shall be- 
come effective immediately without further procedure. Subpara- 
graphs (a), (b) and (c) of this paragraph 4 do not apply with re- 
spect to the factual situation involving meat graders which re- 
sulted in the indictment of respondents Melvin Seaton and Manuel 
Karp before the United States District Court for the Central Dis- 
trict of California filed on November 26, 1974 and December 6, 
1974, respectively. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of the 
United States Government responsible for the administration of 
the programs involved; 


(b) The provisions of this Order shall be applicable to 
Gold Ring Meat Packing Co., its officers, directors, partners, 
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agents, subsidiaries, and any business entity which, directly or 
through any corporate or other device, succeeds to the business of 
Gold Ring Meat Packing Co., or is assigned that business :Pro- 
vided, however, That this Order shall not be applicable to a suc- 
cessor or assign of Gold Ring Meat Packing Co., which does not 
have any officer or director or substantial investor who was, on or 
prior to the effective date of this Order, an oificer, director or sub- 
stantial investor with Gold Ring Meat Packing Co., and which 
does not employ any person who is subject to the provisions of 
paragraph 1 or subparagraphs (a) or (b) of paragraph 2 of this 
Order ; and 


(c) (1) Only the provisions of paragraph 1 of this Order 
shall be applicable to respondents Melvin Seaton and Manuel Karp 
so long as they remain with Gold Ring Meat Packing Co., as of- 
ficers, employees or agents and have no position with any other 
business entity engaged in activities requiring Federal meat in- 
spection or meat grading or acceptance services ; 


(2) If respondent Melvin Seaton or respondent Man- 


‘uel Karp has formed, or during the effective period of this Order 


forms, directly or indirectly, another business entity engaging or 
to engage in activities requiring Federal meat inspection or meat 
grading or acceptance services; or is, or during the effective period 
of this Order becomes, an officer, director or substantial investor 
with another such business entity, all provisions of this Order ap- 
plicable to Gold Ring Meat Packing Co., shall be applicable to that 
entity ; 


(3) If respondent Melvin Seaton or respondent Man- 
uel Karp is associated, or during the effective period of the Order 
becomes associated in any capacity, other than as an officer, di- 
rector, or substantial investor, with another business entity en- 
gaged in activities requiring Federal meat inspection or meat 
grading or acceptance services, the provisions of paragraph 1 of 
this Order shall continue to be applicable to them. 


6. (a) Respondent Gold Ring Meat Packing Co. shall permit 
any employee of USDA authorized for the purpose to have access 
to its facilities and records sufficient to assure that it is in full 
compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Gold Ring Meat Pack- 
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ing Co. shall file with the Administrators a written report detail- 
ing the manner and form in which it is complying with each of the 
provisions of this Order and setting forth any changes in its cor- 
porate identity which may affect compliance with this Order. 


7. If, during the effective period of this Order, any respondent 
is judicially required to take action which is inconsistent with any 
obligation imposed by the Order, such respondent shall be released 
from that obligation to the extent necessary to enable the respond- 
ent to comply with the judicial order: Provided, That respondent 
notifies the Administrators of AMS and APHIS immediately upon 
learning of the institution of any judicial proceeding which might 
result in any such order: and Provided, further, That such release 
from any particular provision of this Order shall not have any ef- 
fect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 


(No. 17,728) 


In re GREAT WESTERN PACKING COMPANY, INC., THOM- 
AS KARDASHIAN, MARTIN 8S. POLLOCK and DALE 
CLARK. I&G Docket No. 35; In re GREAT WESTERN 
PACKING COMPANY. FMIA Docket No. 22. Decided April 
13, 1977. 


Consent order 


Respondents have consented to issuance of a specified order against them 
as set forth herein. 
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Marshall Marcus and Harold J. Reuben, for complainant. 
J. Kent Steele, Beverly Hills, CA, and William P. 
Tedards, Jr., Washington, D. C., for respondents. 


| Decision by John A. Campbell, Administrative Law Judge. 


These are proceedings under the Agricultural Marketing Act 
of 1946, as amended (7 U.S.C. 1621 et seg.) (AMA of 1946), and 
the Federal Meat Inspection Act, as amended (21 U.S.C. 601 et 
seq.) (FMIA), and regulations promulgated thereunder (7 CFR 
Part 50 and 9 CFR Part 335), to withdraw Federal meat inspec- 
tion services from the corporate respondent, Great Western Pack- 
ing Company, Inc., and Federal meat grading and acceptance serv- 
ices from Great Western Packing Company, Inc. and from each of 
the individual respondents, Thomas Kardashian, Martin S. Pollock 
and Dale Clark. The proceedings were commenced by Notices of 
Intent to Withdrew Services issued by the Livestock Division, 
Agricultural Marketing Service (AMS), United States Depart- 


ment of Agriculture (USDA), and a complaint issued by the Ani- 


mal and Plant Health Inspection Service (APHIS), USDA. The 
parties have agreed that these proceedings should be terminated by 
a specified Consent Order, and have filed a stipulation and motion 
as follows: 


1. Only for purposes of the Stipulation and the provisions of a 
Consent Order, the respondents have admitted all of the jurisdic- 
tional allegations set forth in the Notices and Complaints and 
waived: 


(a) Any further procedural steps; 
(b) Any requirement that the final decisions in these pro- 


ceedings contain findings and conclusions with respect to all ma- 
terial issues of fact, law or discretion, as well as the reasons or 
bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 











616 INSPECTION AND GRADING 
FEDERAL MEAT INSPECTION ACT 
Cite as 36 A.D. 614 


ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated any 
of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Great Western Packing Company, Inc., is a 
corporation which operates a meat packing establishment at Los 
Angeles, California, and is, and at all times material herein was, 
the recipient of inspection service under Title I of the FMIA and 
of grading and acceptance services under the AMA of 1946. 


2. Respondent Thomas Kardashian was, at all times material | 
herein, a managerial employee of, and responsibly connected with, | 


respondent Great Western Packing Company, Inc. 


3. Respondent Martin S. Pollock was, at times material here- 
in, a managerial employee of, and responsibly connected with, 
Great Western Packing Company, Inc. 





4. Respondent Dale Clark was, at times material herein, a 
managerial employee of, and responsibly connected with, respond- 
ent Great Western Packing Company, Inc. 


5. Respondents have been convicted of felonies for giving cash | 
to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of these proceed: | 
ings, such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Great Western Packing Company, Inc. 
shall isolate Thomas Kardashian, Martin S. Pollock and Dale Clark 
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completely from all functions and aspects of its business that call 
for their direct contact or communication with personnel of USDA 
who are engaged in functions under the Federal Meat Inspection 
Program or the Federal Meat Grading Program or the USDA ac- 
ceptance services; and during said period Great Western Packing 
Company, Inc. shall assure that, while in its employ Thomas Kar- 
dashian, Martin S. Pollock and Dale Clark will not contact or com- 
municate, with respect to any matter covered by this Order, with 
any USDA meat grading or meat inspection or acceptance service 
personnel: Provided, however, That this paragraph 1 shall not pre- 
vent Thomas Kardashian, Martin S. Pollock and Dale Clark from 
contacting or communicating with USDA inspection personnel 
who are in area or higher supervisory positions or with USDA 
grading personnel who are in main station or higher supervisory 
positions. 


2. Within thirty (30) days from the effective date of this Or- 
der, respondent, Great Western Packing Company, Inc., shall sub- 
mit to the Administrator of AMS and the Administrator of 
APHIS (Administrators) and institute an Affirmative Action 
Program designed to insure the integrity of USDA’s meat grading, 
meat inspection, and acceptance services. Pursuant to that Pro- 
gram, it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any in- 
dividual who has been convicted of a crime involving USDA meat 
grading or acceptance or meat inspection services or bribing, or 
unlawfully giving to or accepting any gratuity from, any person 
acting on behalf of the United States Government, or other public 
official; and (ii) shall immediately dismiss any such individual 
hired after the effective date of this Order upon learning of the 
conviction: Provided, however, That this provision shall not pre- 
vent the respondent from hiring an individual who was convicted 
prior to the effective date of this Order and was employed prior 
to the effective date of this Order by a respondent which has en- 
tered into a similar consent order with the USDA, if it notifies the 
Administrators of such hiring and places that individual under the 
restrictions set forth in paragraph 1 of this Order; 


(b) Dismiss immediately any of its officers, employees, or 
agents who are hereafter found upon conviction (or upon affirm- 
ation of conviction, if appealed), or upon final decision as to the 
facts in a formal adjudicatory proceeding before the Secretary (or 
upon affirmation of the Secretary’s decision as to the facts, if ap- 
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pealed), to have given to or accepted from any person acting on be- 
half of the United States Government, or other public official, a 
bribe or unlawful gratuity, in connection with any aspect of the 
operation of the business of Great Western Packing Company, 
Inc., as a meat packer: Provided, however, That this subparagraph 
(b) shall not apply with respect to the factual situation involving 
meat graders which resulted in the indictments of the respondents 
before the United States District Court for the Central District of 
California filed on March 18, 1974: 


(c) Require each of its officers, employees, and agents to 
promptly report to a designated executive of the respondent, not 
subject to paragraph 1 of this Order, who shall report to the Ad- 
ministrators any evidence of bribery or unlawful gratuity whether 
given or received by an officer, employee, or agent of the respond- 
ent or by any person acting on behalf of the United States Gov- 
ernment or other public official; and 


(d) Maintain an ongoing information program with all of 
its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondent Great 
Western Packing Company, Inc. fails to comply with any provi- 
sion of this Order (other than violations of subparagraphs (c) or 
(d) of paragraph 2 or subparagraph (b) of paragraph 6 of this 
Order which are not flagrant), or commits any violation which 
would be a basis for denial or withdrawal of grading and accept- 
ance services as currently specified in7 CFR Part 53.13(a) (1) (i), 
(ii), (iv) or (v), and respondent Great Western Packing Com- 
pany, Inc. knew, acquiesced in, or had opportunity to discover and 
prevent such failure to comply or offense. 


(b) Such failure to comply or commission of any such of- 
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fense shall be deemed to have been established upon criminal con- 
viction (or upon affirmation of conviction, if appealed), or upon 
opportunity for hearing and final decision as to the facts in a 
formal adjudicatory proceeding before the Secretary (or upon af- 
firmation of the Secretary’s decision as to the facts, if appealed). 
In such event, grading and acceptance services shall be withdrawn 
from the respondent Great Western Packing Company, Inc. for 
the full period of twelve (12) months, and such withdrawal shall 
become effective immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to each respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Great Western Packing 
Company, Inc., or any officer, employee, or agent of Great West- 
ern Packing Company, Inc., has unlawfully given, paid, or offered, 
directly or indirectly, any money or other thing of value to any 
meat inspector, meat grader, other person acting on behalf of the 
United States Government, or other public official, in connection 
with any aspect of the operation of his or its business as a meat 
packer; or 


(b) it is determined upon final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts if 
appealed), that respondent Great Western Packing Company, Inc., 
or any officer, employee, or agent of Great Western Packing Com- 
pany, Inc., has unlawfully given, paid, or offered, directly or in- 
directly, any money or other thing of value to any meat inspector, 
meat grader, other person acting on behalf of the United States 
Government, or other public official, in connection with any aspect 
of the operation of its business as a meat packer, or has failed to 
comply with paragraph 1 or subparagraphs (a) or (b) of para- 
graph 2 or subparagraph (a) of paragraph 6 of this Order ; and 

(c) respondent Great Western Packing Company, Inc. 


knew, acquiesced in, or had opportunity to discover and prevent 
such failure to comply or offense. 


Upon such a final conviction or final determination as 
described in subparagraphs (a) or (b) and (c) of this paragraph, 
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inspection service under Title 1 of the FMIA shall be withdrawn 
irom and inspection indefinitely denied to respondent Great 
Western Packing Company, inc., and such withdrawal or denial 
oi inspection shall become effective immediately without further 
procedure. Subparagraphs (a), (o) and (c) of this paragraph 
4 do not apply with respect to the tactuai situation involving meat 
graders which resulted in the indictments of the respondents be- 
tore the United States District Court for the Central District of 
California filed on March 18, 1974. 


5. (a) The provisions of tnis Order applicable to present 
USDA ofticials snall be applicable to any successor officials of the 
United States Government responsible for the administration of 
tne programs involved; 


(b) The provisions of this Order shall be applicable to its 
officers, directors, partners, agents, subsidiaries, and any business 
entity which, directly or through any corporate or other device, 
succeeds to the business of Great Western Packing Company, Inc., 
or is assigned that business: Provided, however, That this Order 
shall not be applicable to a successor or assign of Great Western 
Packing Company, Inc., which does not have any officer or direc- 
tor or substantial investor who was, on or prior to the effective 
date of this Order, an officer, director, or substantial investor with 
Great Western Packing Company, Inc., and which does not employ 
any person who is subject to the provisions of paragraph 1 or sub- 
paragraphs (a) or (b) of paragraph 2 of this Order; and 


(c) (1) Only the provisions of paragraph 1 of this 
Order shall be applicable to respondents Thomas Kardashian, 
Martin S. Pollock and Dale Clark so long as they remain with 
Great Western Packing Company, Inc., as officers, employees or 
agents and have no position with any other business entity en- 
gaged in activities requiring Federal meat inspection or meat 
grading or acceptance services ; 


(2) If respondent Thamas Kardashian or respond- 
ent Martin S. Pollock or respondent Dale Clark has formed, or 
during the effective period of this Order forms, directly or in- 
directly, another business entity engaging or to engage in activi- 
ties requiring Federal meat inspection or meat grading or accept- 
ance services; or is, or during the effective period of this Order 
becomes, an officer, director, or substantial investor, with another 
such business entity, all provisions of this Order applicable to 
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Great Western Packing Company, Inc., shall be applicable to 
that entity ; 


(3) If respondent Thomas Kardashian or respond- 
ent Martin S. Pollack or respondent Dale Clark is associated, or 
during the effective period of the Order becomes associated, in any 
capacity, other than as an officer, director, or substantial investor, 
with another business entity engaged in activities requiring Fed- 
eral meat inspection or meat grading or acceptance services, the 
provisions of paragraph 1 of this Order shall continue to be ap- 
plicable to such respondent or respondents. 


6. (a) Respondent Great Western Packing Company, Inc., 
shall permit any employee of USDA authorized for the purpose 
to have access to its facilities and records sufficient to assure that 
it is in full compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Great Western Packing 
Company, Inc., shall file with the Administrators a written report 
detailing the manner and form in which it is complying with each 
of the provisions of this Order and setting forth any changes in 
its corporate identity which may affect compliance with this 
Order. 


7. If, during the effective period of this Order, any respondent 
is judicially required to take action which is inconsistent with any 
obligation imposed by the Order, such respondent shall be re- 
leased from that obligation to the extent necessary to enable the 
respondent to comply with the judicial order: Provided, That re- 
spondent notifies the Administrators of AMS and APHIS imme- 
diately upon learning of the institution of any judicial proceeding 
which might result in any such order: and Provided, further, 
That such release from any particular provision of this Order 
shall not have any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action te withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 
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(No. 17,729) 


In re KING MEAT COMPANY, INC., WILLIAM HUGHES, and GEORGE 
JOHNS. I&G Docket No. 49; In re KING MEAT COMPANY, INC. 
FMIA Docket No. 21. Decided April 13, 1977. 


Consent order 


Respondents have consented to issuance of a specified order against them 
as set forth herein. 


Marshall Marcus and Harold J. Reuben, for complainant. 
Alvin F, Howard, Los Angeles, CA, and William P. 
Tedards, Jr., Washington, D.C., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


These are proceedings under the Agricultural Marketing Act of 
1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and the 
Federal Meat Inspection Act, as amended (21 U.S.C. 601 et seq.) 
(FMIA), and regulations promulgated thereunder (7 CFR Part 
50 and 9 CFR Part 335), to withdraw Federal meat inspection 
services from the corporate respondent, King Meat Company, 
Inc., and Federal meat grading and acceptance services from King 
Meat Company, Inc. and from each of the individual respondents, 
William Hughes and George Johns. The proceedings were com- 
menced by Notices of Intent to Withdraw Services issued by the 
Livestock Division, Agricultural Marketing Service (AMS), 
United States Department of Agriculture (USDA), and a com- 
plaint issued by the Animal and Plant Health Inspection Service 
(APHIS), USDA. The parties have agreed that these proceedings 
should be terminated by a specified Consent Order, and have filed 
a stipulation and motion as follows: 


1. Only for purposes of the Stipulation and the provisions of 
a Consent Order, the respondents have admitted all of the juris- 
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dictional allegations set forth in the Notices and Complaints and 
waived: 


(a) Any further procedural steps; 
(b) Any requirement that the final decisions in these pro- 


ceedings contain findings and conclusions with respect to all 
material issues of fact, law or discretion, as well as the reasons 
or bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or consent the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated 
any of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, King Meat Company, Inc., is a corporation 
which operates a meat packing establishment at Los Angeles, 
California, and is, and at all times material herein was, the recipi- 
ent of inspection service under Title I of the FMIA and of grading 
and acceptance services under the AMA of 1946. 


2. Respondent William Hughes was, at all times material 
herein, the President of, and responsibly connected with, respond- 
ent King Meat Company, Inc. 


3. Respondent George Johns was, at times material herein, a 
managerial employee of, and responsibly connected with, respond- 
ent King Meat Company, Inc. 


4. Respondents have been convicted of felonies for giving cash 
to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
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in the following Order as the final disposition of these proceed- 
ings, such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent King Meat Company, Inc., shall isolate 
William Hughes and George Johns completely from all functions 
and aspects of its business that call for their direct contact or 
communication with personnel of USDA who are engaged in 
functions under the Federal Meat Inspection Program or the Fed- 
eral Meat Grading Program or the USDA acceptance services ; and 
during said period King Meat Company, Inc., shall assure that, 
while in its employ, William Hughes and George Johns will not 
contact or communicate, with respect to any matter covered by 
this Order, with any USDA meat grading or meat inspection or 
acceptance service personnel: Provided, however, That this para- 
graph 1 shall not prevent William Hughes and George Johns from 
contacting or communicating with USDA inspection personnel 
who are in area or higher supervisory positions or with USDA 
grading personnel who are in main station or higher supervisory 
positions. 


2. Within thirty (30) days from the effective date of this 
Order, respondent, King Meat Company, Inc., shall submit to the 
Administrator of AMS and the Administrator of APHIS (Ad- 
ministrators) and institute an Affirmative Action Program de- 
signed to insure the integrity of USDA’s meat grading, meat in- 
spection, and acceptance services. Pursuant to that Program, it 
shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any in- 
dividual who has been convicted of a crime involving USDA meat 
grading or acceptance or meat inspection services or bribing, or 
unlawfully giving to or accepting any gratuity from, any person 
acting on behalf of the United States Government, or other public 
official; and (ii) shall immediately dismiss any such individual 
hired after the effective date of this Order upon learning of the 
conviction: Provided, however, That this provision shall not pre- 
vent the respondent from hiring an individual who was convicted 
prior to the effective date of this Order and was employed prior 
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to the effective date of this Order by a respondent which has en- 
tered into a similar consent order with the USDA, if it notifies 
the Administrators of such hiring and places that individual 
under the restrictions set forth in paragraph 1 of this Order; 


(b) Dismiss immediately any of its officers, employees 
or agents who are hereafter found upon conviction (or upon affir- 
mation of conviction, if appealed), or upon final decision as to the 
facts in a formal adjudicatory proceeding before the Secretary (or 
upon affirmation of the Secretary’s decision as to the facts, if 
appealed), to have given to or accepted from any person acting on 
behalf of the United States Government, or other public official, 
a bribe or unlawful gratuity, in connection with any aspect of the 
operation of the business of King Meat Company, Inc., as a meat 
packer: Provided, however, That this subparagraph (b) shall not 
apply with respect to the factual situation involving meat graders 
which resulted in the indictments of the respondents before the 
United States District Court for the Central District of California 
filed on November 26, 1974; 


(c) Require each of its officers, employees, and agents 


to promptly report to a designated executive of the respondent, not 


subject to paragraph 1 of this Order, who shall report to the Ad- 
ministrators any evidence of bribery or unlawful gratuity whether 
given or received by an officer, employee, or agent of the respond- 
ent or by any person acting on behalf of the United States Govern- 
ment or other public official; and 


(d) Maintain an ongoing information program with all of 
its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USDA regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondent King Meat 
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Company, Inc. fails to comply with any provision of this Order 
(other than violations of subparagraphs (c) or (d) of paragraph | 
2 or subparagraph (b) of paragraph 6 of this Order which are | 
not flagrant), or commits any violation which would be a basis 
for denial or withdrawal of grading and acceptance services as 
currently specified in 7 CFR Part 53.13(a) (1) (i), (ii), (iv) or 
(v), and respondent King Meat Company, Inc. knew, acquiesced 
in, or had opportunity to discover and prevent such failure to com- 
ply or offense. 


(b) Such failure to comply or commission of any such of- 
fense shall be deemed to have been established upon criminal con- 
viction (or upon affirmation of conviction, if appealed), or upon 
opportunity for hearing and final decision as to the facts in a 
formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed). In such event, grading and acceptance services shall 
be withdrawn from respondent King Meat Company, Inc. for the 
full period of twelve (12) months, and such withdrawal shall be- 
come effective iminediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to each respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent King Meat Company, 
Inc., or any officer, employee, or agent of King Meat Company, 
Inc., has unlawfully given, paid, or offered, directly or indirectly, 
any money or other thing of value to any meat inspector, meat 
grader, other person acting on behalf of the United States Gov- 
ernment, or other public official, in connection with any aspect 
of the operation of his or its business as a meat packer; or 


(b) it is determined upon final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed), that respondent King Meat Company, Inc., or any of- 
ficer, employee, or agent of King Meat Company, Inc., has unlaw- 
fully given, paid, or offered, directly or indirectly, any money or 
other thing of value to any meat inspector, meat grader, other 
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“ 


person acting on behalf of the United States Government, or other 
public official, in connection with any aspect of the operation of 
its business as a meat packer, or has failed to comply with para- 
graph 1 or subparagraphs (a) or (b) of paragraph 2 or subpara- 
graph’ (a) of paragraph 6 of this Order; and 


(c) respondent King Meat Company, Inc. knew, acqui- 
esced. in, or had opportunity to discover and prevent such failure 
to comply or offense. 


Upon such a final conviction or final determination as 
described in subparagraphs (a) or (b) and (c) of this para- 
graph, inspection service under Title I of the FMIA shall be 
withdrawn -from and inspection indefinitely denied to respond- 
ent King Meat Company, Inc., and such withdrawal or denial of 
inspection shall become effective immediately without further 
procedure. Subparagraphs (a), (b) and (c) of this paragraph 4 
do not apply with respect to the factual situation involving meat 
graders which resulted in the indictments of the respondents be- 


_fore the United States District Court for the Central District of 


California filed on November 26, 1974. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of the 
United States Government responsible for the administration of 
the programs involved; 


‘(b) The provisions of this Order shall be applicable to 
King Meat Company, Inc., its officers, directors, partners, agents, 
subsidiaries, and any business entity which, directly or through 
any corporate or other device, succeeds to the business of King 
Meat Company, Inc., or is assigned that business: Provided, how- 
ever, That this Order shall not be applicable to a successor or as- 
sign of King Meat Company, Inc., which does not have any officer 
or director or substantial investor who was, on or prior to the 
effective date of this Order, an officer, director or substantial 
investor with King Meat Company, Inc., and which does not em- 
ploy any person who is subject to the provisions of paragraph 1 
or subparagraphs (a) or (b) of paragraph 2 of this Order; and 


(c) (1) Only the provisions of paragraph 1 of this Order 
shall be applicable to respondent William Hughes and respondent 
George Johns so long as they remain with King Meat Company, 
Inc., as officers, employees or agents and have no position with 
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any other business entity engaged in activities requiring Federal 
meat inspection or meat grading or acceptance services; 


(2) If respondent William Hughes or respondent 
George Johns has formed, or during the effective period of this 
Order forms, directly or indirectly, another business entity en- 
gaging or to engage in activities requiring Federal meat inspec- 
tion or meat grading or acceptance services; or is, or during the 
effective period of this Order becomes, an officer, director, or 
substantial investor with another such business entity, all provi- 
sions of this Order applicable to King Meat Company, Inc., shall 
be applicable to that entity ; 


(3) If respondent William Hughes or respondent 
George Johns is associated, or during the effective period of the 
Order becomes associated, in any capacity, other than as an of- 
ficer, director, or substantial investor, with another business en- 
tity engaged in activities requiring Federal inspection or meat 
grading or acceptance services, the provisions of paragraph 1 of 
this Order shall continue to be applicable to them. 


6. (a) Respondent King Meat Company, Inc., shall permit 
any employee of USDA authorized for the purpose to have access 
to its facilities and records sufficient to assure that it is in full 
compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent King Meat Company, 
Inc., shall file with the Administrators a written report detailing 
the manner and form in which it is complying with each of the 
provisions of this Order and setting forth any changes in its cor- 
porate identity which may affect compliance with this Order. 


7. If, during the effective period of this Order, any respond- 
ent is judicially required to take action which is inconsistent with 
any obligation imposed by the Order, such respondent shall be re- 
leased from that obligation to the extent necessary to enable the 
respondent to comply with the judicial order: Provided, That re- 
spondent notifies the Administrators of AMS and APHIS imme- 
diately upon learning of the institution of any judicial proceeding 
which might result in any such order: and Provided, further, 
That such release from any particular provision of this Order shall 
not have any effect upon any other provision of the Order. 
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8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 


(No. 17,730) 


In re THE OK PACKING Co., INC., PETER R. BRUN and DAVID P. 
SHUBIN. I&G Docket No. 34; Jn re THE OK PRODUCING Co., 
INC. FMIA Docket No. 13. Decided April 13, 1977. 


Consent order 


Respondents have consented to issuance of a specified order against them 
as set forth herein. 


Marshall Marcus and Harold J. Reuben, for complainant. 
Charles Glass, Jr., Gardena, CA, and William P. 
Tedards, Jr., Washington, D. C., for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


These are proceedings under the Agricultural Marketing Act 
of 1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and 
the Federal Meat Inspection Act, as amended (21 U.S.C. 601 et 
seq.) (FMIA), and regulations promulgated thereunder (7 CFR 
Part 50 and 9 CFR Part 335), to withdraw Federal meat inspec- 
tion services from the corporate respondent, The OK Packing Co., 
Inc., and Federal meat grading and acceptance services from The 
OK Packing Co., Inc. and from each of the individual respondents, 
Peter R. Brun and David P. Shubin. The proceedings were com- 
menced by Notices of Intent to Withdraw Services issued by the 
Livestock Division, Agricultural Marketing Service (AMS), 
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United States Department of Agriculture (USDA), and a com- 
plaint issued by the Animal and Plant Health Inspection Service 
(APHIS), USDA. The parties have agreed that these proceedings 
should be terminated by a specified Consent Order, and have filed 
a stipulation and motion as follows: 


1. Only for purposes of the Stipulation and the provisions of 
a Consent Order, the respondents have admitted all of the juris- 
dictional allegations set forth in the Notices and Complaints and 
waived: 


(a) Any further procedural steps; 


(b) Any requirement that the final decisions in these pro- 
ceedings contain findings and conclusions with respect to all 
material issues of fact, law or discretion, as well as the reasons 
or bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order.be issued contain- 
ing specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated 
any of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, The OK Packing Co., Inc., is a corporation 
which operates a meat packing establishment at South Gate, Cali- 
fornia, and is, and at all times material herein was, the recipient 
of inspection service under Title I of the FMIA and of grading 
and acceptance services under the AMA of 1946. 


2. Respondent Peter R. Brun was, at all times material here- 
in, the President of, and responsibly connected with, respondent 
The OK Packing.Co., Inc. 


3. Respondent David P. Shubin was, at times material herein, 
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a managerial employee of, and responsibly connected with, re- 
spondent The OK Packing Co., Inc. 


4. Respondents have been convicted of felonies for giving cash 
to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of these proceed- 
ings, such order will be issued. 


ORDER 


1. For a period of ten (10) years from the effective date of 
this Order, respondent The OK Packing Co., Inc., shall isolate 
Peter R. Brun and David P. Shubin completely from all functions 


‘and aspects of its business that call for their direct contact or 


communication with personnel of USDA who are engaged in func- 
tions under the Federal Meat Inspection Program or the Federal 
Meat Grading Program or the USDA acceptance services; and 
during said period The OK Packing Co., Inc., shall assure that, 
while in its employ, Peter R. Brun and David P. Shubin will not 
contact or communicate, with respect to any matter covered by 
this Order, with any USDA meat grading or meat inspection or 
acceptance service personnel: Provided, however, That this para- 
graph 1 shall not prevent Peter R. Brun and David P. Shubin 
from contacting or communicating with USDA inspection person- 
nel who are in area or higher supervisory positions or with USDA 
grading personnel who are in main station or higher supervisory 
positions. 


2. With thirty (30) days from the effective date of this Order, 
respondent, The OK Packing Co., Inc., shall submit to the Admin- 

2. Within thirty (30) days from the effective date of this Or- 
der, respondent, The OK Packing Co., Inc. shall submit to the Ad- 
ministrator of AMS and the Administrator of APHIS (Adminis- 
trators) and institute an Affirmative Action Program designed to 
insure the integrity of USDA’s meat grading, meat inspection, 
and acceptance services. Pursuant to that Program, it shall: 
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(a) (i) Refuse to hire knowingly, in any capacity, any 
individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or bribing, 
or unlawfully giving to or accepting any gratuity from, any per- 
son acting on behalf of the United States Government, or other 
public official; and (ii) shall immediately dismiss any such indi- 
vidual hired after the effective date of this Order upon learning 
of the conviction: Provided, however, That this provision shall not 
prevent the respondent from hiring an individual who was con- 
victed prior to the effective date of this Order and was employed 
prior to the effective date of this Order by a respondent which has 
entered into a similar consent order with the USDA, if it notifies 
the Administrators of such hiring and places that individual under 
the restrictions set forth in paragraph 1 of this Order; 


(b) Dismiss immediately any of its officers, employees, 
or agents who are hereafter found upon conviction (or upon af- 
firmation of conviction, if appealed), or upon final decision as to 
the facts in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts,}. 
if appealed), to have given to or accepted from any person acting 
on behalf of the United States Government, or other public official, 
a bribe or unlawful gratuity, in connection with any aspect of the 
operation of the business of The OK Packing Co., Inc., as a meat 
packer: Provided, however, That this subparagraph (b) shall not 
apply with respect to the factual situation involving meat graders 
which resulted in the indictments of the respondents before the 
United States District Court for the Central District of California 
filed on March 18, 1974; 





































(c) Require each of its officers, employees, and agents to 
promptly report to a designated executive of the respondent, not 
subject to paragraph 1 of this Order, who shall report to the Ad- 
ministrators any evidence of bribery or unlawful gratuity whether 
given or received by an officer, employee, or agent of the respon¢- 
ent or by any person acting on behalf of the United States Govern- 
ment or other public official; and 










(d) Maintain an ongoing information program with all of 
its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appii- 
cable USDA regulations and the severe consequences which wil 
attach to any violation of those regulations or the provisions of 
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this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 


3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondent The OK 
Packing Co., Inc. fails to comply with any provision of this Order 
(other than violations of subparagraphs (c) or (d) of paragraph 
2 or subparagraph (b) of paragraph 6 of this Order which are not 
flagrant), or commits any violation which would be a basis for 
denial or withdrawal of grading and acceptance services as cur- 
rently specified in 7 CFR Part 53.13 (a) (1) (i), (ii), (iv) or 
(v), and respondent The OK Packing Co., Inc. knew, acquiesced 
in, or had opportunity to discover and prevent such failure to com- 
ply or offense. 


(b) Such failure to comply or commission of any such of- 
fense shall be deemed to have been established upon criminal con- 
viction (or upon affirmation of conviction, if appealed), or upon 
opportunity for hearing and final decision as to the facts in a 
formal adjudicatory proceeding before the Secretary (or upon af- 
firmation of the Secretary’s decision as to the facts, if appealed). 
In such event, grading and acceptance services shall be with- 
drawn from respondent The OK Packing Co., Inc. for the full 
period of twelve (12) months, and such withdrawal shall become 
effective immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby 
withdrawn and denied with respect to each respondent: Provided, 
however, That such withdrawal and denial of inspection shall be 
held in abeyance and shall not become effective unless, within ten 
(10) years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent The OK Packing Co., 
Inc., or any officer, employee, or agent of The OK Packing Co., 
Inc., has unlawfully given, paid, or offered, directly or indirectly, 
any money or other thing of value to any meat inspector, meat 
grader, other person acting on behalf of the United States Govern- 
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ment, or other public official, in connection with any aspect of the 
operation of his or its business as a meat packer; or 


(b) it is determined upon final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if 
appealed), that respondent The OK Packing Co., Inc., or any of- 
ficer, employee, or agent of The OK Packing Co., Inc., has unlaw- 
fully given, paid, or offered, directly or indirectly, any money or 
other thing of value to any meat inspector, meat grader, other per- 
son acting on behalf of the United States Government, or other 
public official, in connection with any aspect of the operation of 
its business as a meat packer, or has failed to comply with para- 
graph 1 or subparagraphs (a) or (b) of paragraph 2 or subpara- 
graph (a) of paragraph 6 of this Order; and 


(c) respondent The OK Packing Co., Inc. knew, acqui- 
esced in, or had opportunity to discover and prevent such failure 
to comply or offense. 


Upon such a final conviction or final determination as 
described in subparagraphs (a) or (b) and (c) of this paragraph, 
inspection service under Title I of the FMIA shall be withdrawn 
from and inspection indefinitely denied to respondent The OK 
Packing Co., Inc., and such withdrawal or denial of inspection 
shall become effective immediately without further procedure. 
Subparagraphs (a), (b), and (c) of this paragraph 4 do not apply 
with respect to the factual situation involving meat graders which 
resulted in the indictments of the respondents before the United 
States District Court for the Central District of California filed 
on March 18, 1974. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of 
the United States Government responsible for the administration 
of the programs involved; 


(b) The provisions of this Order shall be applicable to 
The OK Packing Co., Inc., its officers, directors, partners, agents, 
subsidiaries, and any business entity which, directly or through 
any corporate or other device, succeeds to the business of The OK 
Packing Co., Inc., or is assigned that business: Provided, how- 
ever, That this Order shall not be applicable to a successor or as- 
sign of The OK Packing Co., Inc., which does not have any officer 
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or director or substantial investor who was, on or prior to the 
effective date of this Order, an officer, director or substantial 
investor with The OK Packing Co., Inc., and which does not em- 
ploy any person who is subject to the provisions of paragraph 1 
or subparagraphs (a) or (b) of paragraph 2 of this Order; and 


(c) (1) Only the provisions of paragraph 1 of this 
Order shall be applicable to respondents Peter R. Brun and David 
‘P. Shubin so long as they remain with The OK Packing Co., Inc., 
as officers, employees or agents and have no position with any 
other business entity engaged in activities requiring Federal meat 
inspection or meat grading or acceptance services; 


(2) If respondent Peter R. Brun or respondent 
David P. Shubin has formed, or during the effective period of this 
Order forms, directly or indirectly, another business entity en- 
gaging or to engage in activities requiring Federal meat inspec- 
tion or meat grading or acceptance services; or is, or during the 
effective period of this Order becomes, an officer, director, or 
substantial investor, with another such business entity, all pro- 
visions of this Order applicable to The OK Packing Co., Inc., shall 
be applicable to that entity ; 







































(3) If respondent Peter R. Brun or respondent 
David P. Shubin is associated, or during the effective period of 
the Order becomes associated, in any capacity, other than as an 
officer, director, or substantial investor, with another business 
entity engaged in activities requiring Federal meat inspection or 
meat grading or acceptance services, the provisions of paragraph 
1 of this Order shall continue to be applicable to such respondent 
or respondents. 





6. (a) Respondent The OK Packing Co., Inc., shall permit 
any employee of USDA authorized for the purpose to have access 
to its facilities and records sufficient to assure that it is in full 
compliance with this Order at all times ; and 


(b). Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent The OK Packing Co., 
Inc., shall file with the Administrators a written report detailing 
the manner and form in which it is complying with each of the 
provisions of this Order and setting forth any changes in its cor- 
porate identity which may affect compliance with this Order. 
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7. If, during the effective period of this Order, any respondent 
is judicially required to take action which is inconsistent with any 
obligation imposed by the Order, such respondent shall be re- 
leased from that obligation to the extent necessary to enable the 
respondent to comply with the judicial order: Provided, That re- 
spondent notifies the Administrators of AMS and APHIS imme- 
diately upon learning of the institution of any judicial proceeding 
which might result in any such order: and Provided, further, That 
such release from any particular provision of this Order shall not 
have any effect upon any other provision of the Order. 














8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 






9. This Order shall become effective upon service upon each 
respondent. 
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(No. 17,731) 

In re SHAMROCK MEATS, INC. ALEX ROITBLAT, PATRICK McDon- ‘ 
NELL, and SALVADOR NUNEZ. I&G Docket No. 50; In re SHAM- ; 
ROCK MEATS, INC. FMIA Docket No. 12. Decided April 15, I 
1977. 

I 
Consent order S 

Respondents have consented to issuance of a specified order against them as s 
set forth herein. 

Yr 
a 
Marshall Marcus and Harold J. Reuben, for complainant. a 





Alvin F. Howard, Los Angeles, CA, and William P. 
Tedards, Washington, D. C., for respondents. 







Decision by John A. Campbell, Administrative Law Judge. 
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These are proceedings under the Agricultural Marketing Act of 
1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and the 
Federal Meat Inspection Act, as amended (21 U.S.C. 601 et seq.) 
(FMIA), and regulations promulgated thereunder (7 CFR Part 
50 and 9 CFR Part 335), to withdraw Federal meat inspection 
services from the corporate respondent, Shamrock Meats, Inc., 
and Federal meat grading and acceptance services from Shamrock 
and from each of the individual respondents, Alex Roitblat, Pat- 
rick McDonnell, and Salvador Nunez. The proceedings were com- 
menced by Notices of Intent to Withdraw Services issued by the 
Livestock Division, Agricultural Marketing Services (AMS), 
United States Department of Agriculture (USDA), and a com- 
plaint issued by the Animal and Plant Health Inspection Service 
(APHIS), USDA. The parties have agreed that these proceedings 
should be terminated by a specified Consent Order, and have filed 
a stipulation and motion as follows: 


1. Only for purposes of the Stipulation and the provisions of a 
Consent Order, the respondents have admitted all of the jurisdic- 
tional allegations set forth in the Notices and Complaints and 
waived: 


(a) Any further procedural steps; 
(b) Any requirement that the final decisions in these pro- 


ceedings contain findings and conclusions with respect to all mate- 
rial issues of fact, law or discretion, as well as the reasons or 
bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated 
any of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Shamrock Meats, Inc., is a corporation which 
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operates a meat packing establishment at Vernon, California, and 
is, and at all times material herein was, the recipient of inspection 
service under Title I of the FMIA and of grading and acceptance 
services under the AMA of 1946. 


2. Respondent Alex Roitblat was, at all times material herein, 
the President of, and responsibly connected with, respondent 
Shamrock Meats, Inc. 


3. Respondent Patrick B. McDonnell was, at times material 
herein, sales manager of, and responsibly connected with, respond- 
ent Shamrock Meats, Inc. 


4. Respondent Salvador H. Nunez was, at times material here- 
in, a managerial employee of, and responsibly connected with, re- 
spondent Shamrock Meats, Inc. 


5. Respondents have been convicted of felonies for giving 
cash to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final ~~ of these proceed- 
ings, such order will be issued. 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Shamrock Meats, Inc., shall isolate Alex 
Roitblat, Patrick B. McDonnell and Salvador H. Nunez completely 
from all functions and aspects of its business that call for their 
direct contact or communication with personnel of USDA who 
are engaged in functions under the Federal Meat Inspection Pro- 
gram or the Federal Meat Grading Program or the USDA accept- 
ance services; and during said period Shamrock Meats, Inc., shall 
assure that, while in its employ, Alex Roitblat, Patrick B. McDon- 
nell and Salvador H. Nunez will not contact or communicate, with 
respect to any matter covered by this Order, with any USDA meat 
grading or meat inspection or acceptance service personnel: Pro- 
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vided, however, That this paragraph 1 shall not prevent Alex Roit- 
blat, Patrick B. McDonnell and Salvador H. Nunez from contract- 
ing or communicating with USDA inspection personnel who are 
in area or higher supervisory positions or with USDA grading 
personnel who are in main station or higher supervisory 
positions. 


2. Within thirty (30) days from the effective date of this 
Order, respondent, Shamrock Meats, Inc., shall submit to the Ad- 
ministrator of AMS and the Administrator of APHIS (Adminis- 
trators) and institute an Affirmative Action Program designed 
to insure the integrity of USDA’s meat grading, meat inspection, 
and acceptance services. Pursuant to that Program, it shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any 
individual who has been convicted of a crime involving USDA 
meat grading or acceptance or meat inspection services or bribing, 
or unlawfully giving to or accepting any gratuity from, any per- 
son acting on behalf of the United States Government, or other 
public official; and (ii) shall immediately dismiss any such indi- 
vidual hired after the effective date of this Order upon learning 
of the conviction: Provided, however, That this provision shall 
not prevent the respondent from hiring an individual who was 
convicted prior to the effective date of this Order and was em- 
ployed prior to the effective date of this Order by a respondent 
which has entered into a similar consent order with the USDA, if 
it notifies the Administrators of such hiring and places that indi- 
vidual under the restrictions set forth in paragraph 1 of this 
Order ; 





(b) Dismiss immediately any of its officers, employees, 
or agents wiio are hereafter found upon conviction (or upon af- 
firmation of conviction, if appealed), or upon final decision as to 
the facts in a formal adjudicatory proceeding before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts, 
if appealed), to have given to or accepted from any person acting 
on behalf of the United States Government, or other public of- 
ficial, a bribe or unlawful gratuity, in connection with any aspect 
of the operation of the business of Shamrock Meats, Inc., as a 
meat packer: Provided, however, That this subparagraph (b) 
shall not apply with respect to the factual situation involving meat 
graders which resulted in the indictments of the respondents be- 
fore the United States District Court for the Central District of 
California filed on November 26, 1974; 
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(c) Require each of its officers, employees, and agents to 
promptly report to a designated executive of the respondent, not 
subject to paragraph 1 of this Order, who shall report to the Ad- 
ministrators any evidence of bribery or unlawful gratuity whether 
given or received by an officer, employee, or agent of the respond- 
ent or by any person acting on behalf of the United States Govern- 
ment or other public official ; and 








(d) Maintain an ongoing information program with all 
of its officers, employees, and agents designed to insure that such 
officers, employees, and agents are constantly aware of all appli- 
cable USD regulations and the severe consequences which will 
attach to any violation of those regulations or the provisions of 
this Order (the program shall include constant reiteration of the 
applicable regulations and respondent’s policies in complying with 
this Order, through oral meetings on a quarterly basis, English 
and Spanish written handouts on a quarterly basis, and posters 
placed conspicuously throughout its plant). 













3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondent Shamrock 
Meats, Inc. fails to comply with any provision of this Order (other 
than violations or subparagraphs (c) or (d) of paragraph 2 or 
subparagraph (b) of paragraph 6 of this Order which are not 
flagrant), or commits any violation which would be a basis for 
denial or withdrawal of grading and acceptance services as cur- 
rently specified in 7 CFR Part 53.13(a) (1) (i), (ii), (iv) or 
(v), and repondent Shamrock Meats, Inc. knew, acquiesced in, or 
had opportunity to discover and prevent such failure to comply or 
offense. 


(b) Such failure to comply or commission of any such 
offense shall be deemed to have been established upon criminal 
conviction (or upon affirmation of conviction, if appealed), or 
upon opportunity for hearing and final decision as to the facts in 
a formal adjudicatory proceeding before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if appealed). 
In such event, grading and acceptance services shall be withdrawn 
from respondent Shamrock Meats, Inc. for the full period of 
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twelve (12) months, and such withdrawal shall become effective 
immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby with- 
drawn and denied with respect to each respondent: Provided, how- 
ever, That such withdrawal and denial of inspection shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Shamrock Meats, Inc., or 
any officer, employee, or agent of Shamrock Meats, Inc., has un- 
lawfully given, paid, or offered, directly or indirectly, any money 
or other thing of value to any meat inspector, meat grader, other 
person acting on behalf of the United States Government, or other 
public official, in connection with any aspect of the operation of 
his or its business as a meat packer ; or 


(b) it is determined upon final decision as to the facts in 
a formal adjudicatory proceedings before the Secretary (or upon 
affirmation of the Secretary’s decision as to the facts, if ap- 
pealed), that respondent Shamrock Meats, Inc., or any officer, em- 
ployee, or agent of Shamrock Meats, Inc., has unlawfully given, 
paid, or offered, directly or indirectly, any money or other thing of 
value to any meat inspector, meat grader, other person acting on 
behalf of the United States Government, or other public official, in 
connection with any aspect of the operation of its business as a 
meat packer, or has failed to comply with paragraph 1 or sub- 
paragraphs (a) or (b) of paragraph 2 or subparagraph (a) of 
paragraph 6 of this Order; and 

(c) respondent Shamrock Meats, Inc. knew, acquiesced in, 
or had opportunity to discover and prevent such failure to comply 
or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspec- 
tion service under Title I of the FMIA shall shall be withdrawn 
from and inspection indefinitely denied to respondent Shamrock 
Meats, Inc., and such withdrawal or denial of inspection shall be- 
come effective immediately without further procedure. Subpara- 
graphs (a), (b) and (c) of this paragraph 4 do not apply with re- 
spect to the factual situation involving meatgraders which resulted 
in the indictment of the respondents before the United States Dis- 
trict Court for the Central District of California filed on No- 
vember 26, 1974. 
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5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of the 
United States Government responsible for the administration of 
the programs involved; and 


(b) The provisions of this Order shall be applicable to 
Shamrock Meats, Inc., its officers, directors, partners, agents, sub- 
sidiaries, and any business entity which, directly or through any 
corporate or other device, succeeds to the business of Shamrock 
Meats Inc., or is assigned that business: Provided, however, That 
this Order shall not be applicable to a successor or assign of Sham- 
rock Meats, Inc., which does not have any officer or director or 
substantial investor who was, on or prior to the effective date of 
this Order, an officer, director or substantial investor with Sham- 
rock Meats, Inc., and which does not employ any person who is 
subject to the provisions of paragraph 1 or subparagraphs (a) or 
(b) of paragraph 2 of this Order; and 


(c) (1) Only the provisions of paragraph 1 of this Order 
shall be applicable to respondents Alex Roitblat, Patrick B. Mc- 
Donnell, and Salvador H. Nunez so long as they remain with 
Shamrock Meats, Inc., as officers, employees or agents and have no 
position with any other business entity engaged in activities re- 
quiring Federal meat inspection or meat grading or acceptance 
services ; 


(2) If respondent Alex Roitblat, respondent Patrick 
B. McDonnell or respondent Salvador H. Nunez has formed, or 
during the effective period of this Order forms, directly or indi- 
rectly, another business entity engaging or to engage in activities 
requiring Federal meat inspection or meat grading or acceptance 
services; or is, or during the effective period of this Order be- 
comes, an officer, director or substantial investor with another 
such business entity, all provisions of this Order applicable to 
Shamrock Meats, Inc., shall be applicable to that entity; 


(3) If Respondent Alex Roitblat, respondent Patrick 
B. McDonnell or respondent Salvador H. Nunez is associated, or 
during the effective period of the Order becomes associated, in any 
capacity, other than as officer, director, or substantial investor, 
with another business entity engaged in activities requiring Fed- 
eral meat inspection or meat grading or acceptance services, the 
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provisions of paragraph 1 of this Order shall continue to be appli- 
cable to them. 


6. (a) Respondent Shamrock Meats, Inc., shall permit any 
employee of USDA authorized for the purpose to have access to its 
facilities and records sufficient to assure that it is in full compli- 
ance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval therafter during 
the succeeding ten (10) years, respondent Shamrock Meats, Inc., 
shall file with the Administrators a written report detailing the 
manner and form in which it is complying with each of the pro- 
visions of this Order and setting forth any changes in its corporate 
identity which may affect compliance with this Order. 


7. If, during the effective period of this Order, any respondent 
is judicially required to take action which is inconsistent with any 
obligation imposed by the Order, such respondent shall be released 
from that obligation to the extent necessary to enable the respond- 
ent to comply with the judicial order: Provided, That respondent 
notifies the Administrators of AMS and APHIS immediately upon 
learning of the institution of any judicial proceeding which might 
result in any such order: and Provided, further, That such release 
from any particular provision of this Order shall not have any ef- 
fect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 


9. This Order shall become effective upon service upon each 
respondent. 





(No. 17,732) 


In re SERV-U MEAT PACKING COMPANY and WILLIAM 
WALMSLEY. I&G Docket No. 46; In re SERV-U MEAT 
PACKING COMPANY. FMIA Docket No. 18. Decided April 
15, 1977. 
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Consent order 


Respondents have consented to issuance of a specified order against them as 
set forth herein. 


Marshall Marcus and Harold J. Reuben, for complainant. 
Gary H. Geisler, Los Angeles, CA, and William P. 
Tedards, Washington, D. C. for respondents. 


Decision by John A. Campbell, Administrative Law Judge. 


These are proceedings under the Agricultural Marketing Act of 
1946, as amended (7 U.S.C. 1621 et seq.) (AMA of 1946), and the 
Federal Meat Inspection Act, as amended (21 U.S.C. 601 et seq.) 
(FMIA), and regulations promulgated thereunder (7 CFR Part 
50 and 9 CFR Part 335), to withdraw Federal meat inspection 
services from the corporate respondent, Serv-U Meat Packing 
Company, and Federal meat grading and acceptance services from 
Serv-U Meat Packing Company and from the individual respond- 
ent, William Walmsley. The proceedings were commenced by No- 
tices of Intent to Withdraw Services issued by the Livestock Di- 
vision, Agricultural Marketing Service (AMS), United States De- 
partment of Agriculture (USDA), and a complaint issued by the 
Animal and Plant Health Inspection Service (APHIS), USDA. 
The parties have agreed that these proceedings should be termi- 
nated by a specified Consent Order, and have filed a stipulation 
and motion as follows: 


1. Only for purposes of the Stipulation and the provisions of a 
Consent Order, the respondents have admitted all of the jurisdic- 
tional allegations set forth in the Notices and Complaints and 
waived: 


(a) Any further procedural steps: 


(b) Any requirement that the final decisions in these pro- 
ceedings contain findings and conclusions with respect to all ma- 
terial issues of fact, law or discretion, as well as the reasons or 
bases therefor ; and 


(c) All rights to seek judicial review or otherwise to chal- 
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lenge or contest the validity of the Order entered pursuant to the 
Stipulation and Motion. 


2. The parties have moved that an Order be issued containing 
specified provisions. 


3. The Stipulation, Consent Order and Motion are for settle- 
ment purposes in these proceedings only and do not constitute an 
admission or denial by the respondents that they have violated any 
of the regulations or statutes involved. 


FINDINGS OF FACT 


1. Respondent, Serv-U Meat Packing Company, is a corpora- 
tion which operates a meat packing establishment at Los Angeles, 
California, at which it prepares meat and meat food products, and 
is, and at all times material herein was, the recipient of inspection 
service under Title I of the FMIA and of grading and acceptance 
services under the AMA of 1946. 


2. Respondent William Walmsley was, at all times material 
herein, the President of, and responsibly connected with, respond- 
ent Serv-U Meat Packing Company. 


3. Respondents have been convicted of felonies for giving cash 
to USDA meat graders. 


CONCLUSIONS 


Inasmuch as the parties have agreed to the provisions set forth 
in the following Order as the final disposition of these proceedings, 
such order will be issued. 


1. For a period of ten (10) years from the effective date of 
this Order, respondent Serv-U Meat Packing Company, shall iso- 
late William Walmsley completely from all functions and aspects 
of its business that call for his direct contact or communication 
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with personnel of USDA who are engaged in functions under the 
Federal Meat Inspection Program or the Federal Meat Grading 
Program or the USDA acceptance services ; and during said period 
Serv-U Meat Packing Company shall assure that, while in its em- 
ploy, Wiliam Walmsiey will not contact or communicate, with re- 
spect to any matter covered by this Order, with any USDA meat 
grading or meat inspection or acceptance service personnel: Pro- 
vided, however, That this paragraph 1 shall not prevent William 
Walmsiey from contacting or communicating with USDA inspec- 
tion personnel who are in area or higher supervisory positions or 
with USDA grading personnel who are in main station or higher 
supervisory positions. 


2. Within thirty (80) days from the effective date of this Or- 
der, respondent, Serv-U Meat Packing Company, shall submit to 
the Administrator of AMS and the Administrator of APHIS (Ad- 
ministrators) and institute an Affirmative Action Program de- 
signed to insure the integrity of USDA’s meat grading, meat in- 
spection, and acceptance services. Pursuant to that Program, it 
shall: 


(a) (i) Refuse to hire knowingly, in any capacity, any in- 
dividual who has been convicted of a crime involving USDA meat 
grading or acceptance or meat inspection services or bribing, or 
unlawfully giving to or accepting any gratuity from, any person 
acting on behalf of the United States Government, or other public 
official; and (ii) shall immediately dismiss any such individual 
hired after the effective date of this Order upon learning of the 
conviction: Provided, however, That this provision shall not pre- 
vent the respondent from hiring an individual who was convicted 
prior to the effective date of this Order and was employed prior to 
the effective date of this Order by a respondent which has entered 
into a similar consent order. with the USDA, if it notifies the Ad- 
ministrators of such hiring and places that individual under the 
restrictions set forth in paragraph 1 of this Order; 


(b) Dismiss immediately any of its officers, employees, or 
agents who are hereafter found upon conviction (or upon affir- 
mation of conviction, if appealed), or upon final decision as to the 
facts in a formal adjudicatory proceeding before the Secretary 
facts in a formal adjudicatory proceedings before the Secretary 
(or upon affirmation of the Secretary’s decision as to the facts, if 
appealed), to have given to or accepted from any person acting on 
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behalf of the United States Government, or other public official, a 
bribe or unlawful gratuity, in connection with any aspect of the 
operation of the business of Serv-U Meat Packing Company, as a 
meat packer: Provided, however, That this subparagraph (b) 
shall not apply with respect to the factual situation involving meat 
graders which resulted in the indictments of the respondents be- 
fore the United States District Court for the Central District of 
California filed on July 3, 1974; 














(c) Require each of its officers, emmployees, and agents to 
promptly report to a designated executive of the respondent, not 
subject to paragraph 1 of this Order, who shall report to the Ad- 
ministrators any evidence of bribery or unlawful gratuity whether 
given or received by an officer, employee, or agent of the respond- 
ent or by any person acting on behalf of the United States Govern- 
ment or other public official; and 


(d) Maintain an ongoing information program with all of 
its officers, employees, and agents designed to insure that such of- 
ficers, employees, and agents are constantly aware of all applicable 

USDA regulations and the severe consequences which will attach 
} to any violation of those regulations or the provisions of this Or- 
der (the program shall include constant reiteration of the appli- 
cable regulations and respondent’s policies in complying with this 
Order, through oral meetings on a quarterly basis, and posters pla 
Spanish written handouts on a quarterly basis, and posters placed 
conspicuously throughout its plant). 























3. (a) Meat grading services are hereby withdrawn from 
and denied to each respondent for a period of twelve (12) months: 
Provided, however, That such withdrawal and denial shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years from the effective date of this Order, respondent Serv-U 
Meat Packing Company fails to comply with any provision of this 
Order (other than violations of subparagraphs (c) or (d) of 
paragraph 2 or subparagraph (b) of paragraph 6 of this Order 
which are not flagrant), or commits any violation which would 
be a basis for denial or withdrawal of grading and acceptance 
services as currently specified in 7 CFR Part 53.13 (a) (1) (i), 
(ii), (iv) or (v), and respondent Serv-U Meat Packing Company 
knew, acquiesced in, or had opportunity to discover and prevent 
such failure to comply or offense. 


(b) 

















Such failure to comply or commission of any such of- 
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fense shall be deemed to have been established upon criminal con- 
viction (or upon affirmation of conviction, if appealed), or upon 
opportunity for hearing and final decision as to the facts in a 
formal adjudicatory proceeding before th eSecretary (or upon 
affirmation of the Secretary’s decision as to the facts, if appealed). 
In such event, grading and acceptance services shall be withdrawn 
from respondent Serv-U Meat Packing Company for the full 
period of twelve (12) months, and such withdrawal shall become 
effective immediately without further procedure. 


4. Inspection service under Title I of the FMIA is hereby with- 
drawn and denied with respect to each respondent: Provided, how- 
ever, That such withdrawal and denial of inspection shall be held 
in abeyance and shall not become effective unless, within ten (10) 
years following the effective date of this Order: 


(a) it is found upon conviction (or upon affirmation of 
conviction, if appealed), that respondent Serv-U Meat Packing 
Company, or any officer, employee, or agent of Serv-U Meat Pack- 
ing Company, has unlawfully given, paid, or offered, directly or 
indirectly, any money or other thing of value to any meat in- 
spector, meat grader, other person acting on behalf of the United 
States Government, or other public official, in connection with any 
aspect of the operation of his or its business as a meat packer ; or 


(b) it is determined upon final decision as to the facts ina 
formal adjudicatory proceedings before the Secretary (or upon af- 
firmation of the Secretary’s decision as to the facts, if appealed), 
that respondent Serv-U Meat Packing Company, or any officer, 
employee, or agent of Serv-U Meat Packing Company, has unlaw- 
fully given, paid, or offered, directly or indirectly, any money or 
other thing of value to any meat inspector, meat grader, other per- 
son acting on behalf of the United States Government, or other 
public official, in connection with any aspect of the operation of its 
business as a meat packer, or has failed to comply with paragraph 
1 or subparagraphs (a) or (b) of paragraph 2 or subparagraph 
(a) of paragraph 6 of this Order ; and 

(c) respondent Serv-U Meat Packing Company knew, ac- 
quiesced in, or had opportunity to discover and prevent such fail- 
ure to comply or offense. 


Upon such a final conviction or final determination as described 
in subparagraphs (a) or (b) and (c) of this paragraph, inspection 
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service under Title I of the FMIA shall be withdrawn from and in- 
spection indefinitely denied to respondent Serv-U Meat Packing 
Company, and such withdrawal or denial of inspection shall be- 
come effective immediately without further procedure. Subpara- 
graphs (a), (b) and (c) of this paragraph 4 do not apply with 
respect to the factual] situation involving meat graders which re- 
sulted in the indictments of the respondents before the United 
States District Court for the Central District of California filed 
on July 3, 1974. 


5. (a) The provisions of this Order applicable to present 
USDA officials shall be applicable to any successor officials of the 
United States Government responsible for the administration of 
the programs involved; 


(b) The provisions of this Order shall be applicable to 
Serv-U Meat Packing Company, its officers, directors, partners, 
agents, subsidiaries, and any business entity which, directly or 
through any corporate or other device, succeeds to the business of 
Serv-U Meat Packing Company, or is assigned that business: 
Provided, however, That this Order shall not be applicable to a suc- 
cessor or assign of Serv-U Meat Packing Company, which does not 
have any officer or director or substantial investor who is now or 
was prior to the effective date of this Order connected with Serv-U 
Meat Packing Company, and which does not employ any person 
who is subject to the provisions of paragraph 1 or subparagraphs 
(a) or (b) of paragraph 2 of this Order; and 


(c) (1) Only the provisions of paragraph 1 of this Order 
shall be applicable to respondent William Walmsley so long as he 
remains with Serv-U Meat Packing Company, as an officer, em- 
ployee or agent and has no position with any other business en- 
tity engaged in activities requiring Federal meat inspection or 
meat grading or acceptance services; 


(2) If respondent William Walmsley has formed, or 
during the effective period of this Order forms, directly or indi- 
rectly, another business entity engaging or to engage in activities 
requiring Federal meat inspection or meat grading or acceptance 
services; or is, or during the effective period of this Order be- 
comes, an officer, director, or substantial investor, with another 
such business entity, all provisions of this Order applicable to 
Serv-U Meat Packing Company, shall be applicable to that entity ; 


(8) If respondent William Walmsley is associated, 
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or during the effective period of the Order becomes associated, in 
any capacity, other than as an officer, director, or substantial in- 
vestor, with another business entity engaged in activities requir- 
ing Federal meat inspection or meat grading or acceptance serv- 
ices, the provisions of paragraph 1 of this Order shall continue to 
be applicable to such respondent or respondents. 


6. (a) Respondent Serv-U Meat Packing Company, shall per- 
mit any employee of USDA authorized for the purpose to have 
access to its facilities and records sufficient to assure that it is in 
full compliance with this Order at all times; and 


(b) Within ninety (90) days from the effective date of 
this Order and at each six (6) month interval thereafter during 
the succeeding ten (10) years, respondent Serv-U Meat Packing 
Company, shall file with the Administrators a written report de- 
tailing the manner and form in which it is compling with each of 
the provisions of this Order and setting forth any changes in its 
corporate identity which may affect compliance with this Order. 


7. If, during the effective period of this Order, any respond- 
ent is judicially required to take action which is inconsistent with 
any obligation imposed by the Order, such respondent shall be re- 
leased from that obligation to the extent necessary to enable the 
respondent to comply with the judicial order: Provided That re- 
spondent notifies the Administrators of AMS and APHIS imme- 
diately upon learning of the institution of any judicial proceeding 
which might result in any such order: and Provided, further, That 
such release from any particular provision of this Order shall not 
have any effect upon any other provision of the Order. 


8. This Order shall not be construed to prevent the institution 
of action to withdraw meat inspection or meat grading or accept- 
ance services for any cause not covered in this Order. 

9. This Order shall become effective upon service upon each re- 
spondent. 
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Order of dismissal 


John J. Casey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 











Decision by Donald A. Campbell, Judicial Officer. 





This is a reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
a complaint filed on July 30, 1974. The complaint is signed by 
William C. Marsh and names parties complainant and respondent 
as set forth above. 












The investigation made by the Packers and Stockyards Adminis- 
tration pursuant to the rules of practice, shows that at the times 
material herein “Southeastern Cattle Co.’’ was a partnership of 
Marsh and one L. D. McCleskey, Jr., and that after the filing of 
the complaint the partnership was terminated as a result of a dis- 
pute between the partners. 










Copies of the investigation report prepared by the Packers and 
Stockyards Administration and filed in this proceeding pursuant 
to the rules of practice (9 CFR §202.40), were served on Marsh 
on November 15, 1974 and McCleskey on November 14, 1974. 
Copies of the complaint and the investigation report were served 
on other persons as follows: 


(1) on Mr. Ralph Powell, 1600 West Missouri, Midland, Texas, 
on November 29, 1974; 
(2) on Mr. R. L. Tate, 3203 Douglas, Midland, Texas, on No- 


vember 19, 1974; it appears that Mr. Tate’s address is now Box 
3415, Midland, Texas; 




















(3) on Farmers and Ranchers Commission Company, a cor- 
poration, Lubbock, Texas, on January 2, 1975; 






(4) on Mr. Larry Wooten, Box 713, Lovington, New Mexico, 
on November 15, 1974; 
An affidavit of Wooten, exhibit H to the investigative report, 


shows that at the times material herein he was a partner in M & W 
Cattle Co., in which the other partner was one Dick Moore; it also 
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shows that Ralph Powell was not a partner in M & W Cattle Co. 
at such times. 


Records of the Packers and Stockyards Administration of which 
official notice is taken, show that at the times material herein 
Farmers and Ranchers Commission Company, was a corporation 
with its principal place of business at Lubbock, Texas, in which the 
officers were Billy R. Leese, Ouida Leese, and Carol Leese. In an 
affidavit, exhibit C to the investigation report, Raymond L. Tate 
stated that he did not own any interest in that corporation and had 
nothing to do with the management thereof. He also stated that he 
had never been a partner with Ralph Powell. 


On June 2, 1975, the Presiding Officer wrote to Marsh and Mc- 
Clesky ; the letter was received by Marsh on June 5, 1975 and by 
McCleskey on or about the same day. 


In that letter, Marsh was asked to write a letter clarifying 
whether McClesky was a complainant in this proceeding, and 
exactly what individuals and what corporations, if any, Marsh in- 
tended to file a complaint against. Marsh was asked specifically 
to address the questions of whether he intended to file a complaint 
against the above-named corporation, and whether he intended to 
file a complaint against Dick Moore, who according to Wooten’s af- 
fidavit was Wooten’s partner in M & W Cattle Co. 


McClesky was also asked to write a letter, clarifying whether he 
was a complainant in the proceeding and if so, exactly what indi- 
viduals and what corporations, if any, he intended to complain 
against. 


No response was received from Marsh until May 14, 1976, when 
a letter was received from him dated May 7, 1976. In that letter 
Marsh recited that in reply to the letter of June 2, 1975, he sent 
a letter on June 27, 1975; such a letter was never received. Marsh 
also stated that McCleskey was a complainant in this proceeding, 
and that “The Complaint was filed against Ralph Powell, R. L. 
Tate, Ranchers & Farmers Livestock, Larry Wooten, and M & W 
Cattle Co.” 


No response has ever been received from McCleskey. 


On May 24, 1976, the Presiding Officer again wrote to Marsh 
and McCleskey, stating that it still is not clear either who is com- 
plaining or who is complained against, in the subject proceeding. 
That letter was delivered to Marsh on May 25, 1976, and to Mc- 
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Cleskey the next day. No response has ever been received from 
either Marsh or McClskey thereto. 


On February 9, 1977, the Presiding Officer again wrote to 
Marsh and McCleskey, stating that it still is not clear either who 
is complaining or who is complained against, in the subject pro- 
ceeding. 


As recited by the Presiding Officer in that letter of February 
9, 1977, we are most anxious to do fair and impartial justice in 
this matter, insofar as we are able, but to do so will need more 
cooperation than we have received to date from Marsh and Mc- 
Clesky. The Presiding Officer also recited that if no response was 
received from Marsh and McCleskey to all three of those letters, 
within thirty days of their receipt of the February 9, 1977 letter, 
he would recommend that the complaint be dismissed, on the as- 
sumption that Marsh and McCleskey consent to such dismissal. 
That letter was delivered to Marsh and to McCleskey separately on 
February 11, 1977. 


No response has been received from either Marsh or McCleskey 
thereto. 

























Accordingly, on the assumption that Marsh and McCleskey 
consent to such dismissal, the complaint herein is hereby dis- 
missed. 










Copies hereof shall be served on the persons named above, who 
were served previously with copies of the investigation report 
herein. 









(No. 17,734) 









In re HUEY R. IvEY. P&S Docket No. 5387. Decided April 5, 1977. 







Consent order 





Respondent has consented to issuance of a cease and desist order against fo! 
for voilating the Act and the regulations in connection with his opers 
tions as a dealer thereunder in failing to comply with the bonding re 
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quirements thereof. Respondent is ordered to cease and desist from said 
violation. 


Thomas M. Walsh, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a Compaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that the respondent has wilfully 
violated the Act and the Regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further pro- 
cedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the order to become effective on the sixth day after service upon 
respondent. Complaint has recommended that the order consented 
to by respondent be issued. Respondent has now filed a surety 
bond to secure the performance of his livestock obligation subject 
to the Act and, therefore, is in compliance with the bonding re- 
quirements of the Act and the Regulations. Accordingly, complain- 
ant also recommends that respondent not be suspended as a regis- 
trant under the Act. 


FINDINGS OF FACT 


1. (a) Huey R. Ivey, herein referred to as the respondent, 
is an individual whose mailing address is P.O. Box 188, Liberty, 
Mississippi 39664. 
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(b) Respondent is, and at all times material herein was: 






(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 






(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 






2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was ter- 
minated on July 11, 1976. Respondent was notified by certified 
letter that if he continued his livestock operations without bond 
coverage or its equivalent as required by the Act and the Regula- 
tions, he would be in violation of section 312(a) of the Act, and 
sections 201.29 and 201.30 of the Regulations. Notwithstanding 
this notice, respondent has continued to engage in business as a 
dealer in commerce without filing and maintaining a reasonable 

bond or its equivalent as required under the Act and the Regula- 

tions. 














CONCLUSIONS 











By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213 (a) ), and sections 201.29 and 201.30 of the Regulations 
(9 CFR 201.29, 201.30). 








Inasmuch as the respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 











ORDER 





Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Packers and Stockyards Act, as amended and supplemented, and 
the Regulations issued thereunder, without filing and maintaining 
a reasonable bond or its equivalent, as required under the Act and 
the Regulations. 










Such order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 
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(No. 17,735) 


In re F. D. BALL, a/k/a DON BALL. P&S Docket No. 5194. Decided 
April 6, 1976. 


Bonding requirements — failure to comply with — Answer — failure to 
file — admission of facts 


Where respondent violated the Act and the regulations in failing to comply 
with the bonding requirements thereof as found herein, respondent is 
ordered to cease and desist from said violation. 


Eric Paul, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter called the Act. It was instituted by complainant 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture. The complaint al- 
leges that respondent has wilfully violated section 312(a) of the 
Act (7 U.S.C. 213(a)) and sections 201.29 and 201.30 of the regu- 
lations (9,CFR 201.29, 201.30). 


Copies of the complaint and the rules of practice governing pro- 
ceedings under the Act were served upon respondent by certified 
mail. 


Respondent was informed in the letter of service that a failure 
to plead specifically to any allegation of the moving paper shall 
constitute an admission of such allegation and that a failure to 
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answer the material allegations of fact contained in the moving 
paper shall constitute a waiver of hearing. Respondent in his an- 
swer to the complaint did not deny or otherwise answer any mate- 
rial allegation of fact except insofar as respondent’s reply: “I have 
contacted the Farm & Country Insurance Company for a bond. F, 
Don Ball” constitutes an admission of the termination of his prior 
bond, and respondent failed to request an oral hearing. 


Accordingly, the material facts alleged in the complaint, which 
are admitted by respondent’s failure to plead specifically to the 
allegations setting forth such facts, are adopted and set forth 
herein as the findings of fact. 


This decision and order, therefore, is issued pursuant to section 


202.9(c) of the rules of practice, as amended (9 CFR 202.9(c), as 
amended). 


FINDINGS OF FACT 


1. (a) F. D. Hall, hereinafter referred to as the respondent, 
is an individual whose address is Centerville, Kansas 60014. 


(b) Respondent, at all times material herein was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as 
a dealer to buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the 
performance of his livestock obligations under the Act was ter- 
minated on May 20, 1975. Respondent was notified by certified 
letter dated April 11, 1975, which was delivered to him on April 
12, that if he continued his livestock operations without bond cov- 
erage or its equivalent as required under the Act and the regula- 
tions he would be in violation of section 312(a) of the Act and 
sections 201.29 and 201.30 of the regulations. Notwithstanding 
this notice, respondent continued his livestock operations in com- 
merce as a dealer without the filing and maintaining of a reason- 
able bond or its equivalent as required under the Act and the regu- 
lations until November 25, 1975. 
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CONCLUSION 


By reason of the facts set forth in finding of fact 2, respondent 
has wilfully violated section 312(a) of the Act (7 U.S.C. 213(a)), 
and sections 201.09 and 201.30 of the regulations (9 CFR 201.29 
and 201.30). 


Respondent shall cease and desist from engaging in business in 
commerce in any capacity for which bonding is required under the 
Act and the regulations without filing and maintaining a reason- 
able bond or its equivalent, as required by the Act and the regula- 
tions. 

Pursuant to the Rules of Practice governing proceedings under 


the Packers and Stockyards Act, this Decision and Order becomes 
final* without further proceedings 35 days after service hereof 


unless appealed to the Secretary of Agriculture by a party hereto 
within 30 days after service, as provided in sections 202.16 and 
202.18 of the Rules of Practice. 


(No. 17,736) 


In re SCHULENBERG LIVESTOCK COMMISSION COMPANY, INC. P&S 
Docket No. 5341. Decided April 8, 1977. 


Consent order 


Respondent has consented to issuance of a cease and desist order against 
it for violating the Act and the regulations in connection with its oper- 
ations as a market agency thereunder, with respect to its custodial ac- 
count for shippers proceeds as found herein. Respondent is ordered to 
cease and desist from said violations. 


*The Decision ond Order became final May 17, 1976.—Ed. 
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Thomas Walsh, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), hereinafter referred to as the Act, instituted by a Complaint 
filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, charging that the 
respondent wilfully violated the Act and the Regulations issued 
thereunder (9 CFR 201.1 et seq.). 


Respondent has filed an amended answer in which it admits the 
jurisdictional allegations of the Complaint, neither admits nor 
denies the remaining allegations, waives oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consents to the issuance of a specified order containing findings 
of fact and conclusions based upon the allegations of the Com- 
plaint, the order to become effective on the sixth day after service 
upon respondent. Complainant has recommended that the order 
consented to by the respondent be issued. Complainant has also 
recommended that respondent not be suspended as a registrant 
under the Act because respondent has demonstrated in a special 
report, dated November 30, 1976, that as of November 17, 1976, 
its Custodial Account for Shippers’ Proceeds was properly main- 
tained and in proper balance. 


FINDINGS OF FACT 


1. (a) Schulenburg Livestock Commission Company, Inc. 
herein referred to as the respondent, is a corporation with its prin- 
cipal place of business located at Schulenburg, Texas, and its mail- 
ing address is P.O. Box 35, Schulenburg, Texas 78956. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of conducting and op- 
erating the Schulenburg Livestock Commission Company, Inc. 
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stockyard, a stockyard posted under and subject to the provisions 
of the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on 
a commission basis at the stockyard ; and 


(3) Registered with the Secretary of Agriculture as 
a market agency to sell livestock in commerce. 


2. Respondent, in connection with its operations as a market 
agency in commerce and during the period from April 13, 1976 
through May 18, 1976, failed to maintain properly its Custodial 
Account for Shippers’ Proceeds, hereinafter referred to as the 
custodial account, thereby endangering the faithful and prompt 
accounting therefor and the payment of the portions thereof due 
the owners or consignors of livestock in that: 


(a) As of April 13, 1976, respondent had outstanding 
checks drawn on its custodial account in the amount of $84,287.34, 
and had, to offset the outstanding checks, a balance in its custodial 
account in the amount of $13,643.72, a deposit in transit in the 
amount of $13,598.59, and no current proceeds receivable, result- 
ing in a deficiency of $57,045.04 in funds available to pay ship- 
pers’ proceeds ; 


(b) As of May 18, 1976, respondent had outstanding 
checks drawn on its custodial account in the amount of $51,615.95, 
and had, to offset the outstanding checks, a balance in its custodial 
account in the amount of $10,090.26, deposits in transit in the 
amount of $8,599.08, proceeds on hand in the amount of $845.93, 
and no current proceeds receivable, resulting in a deficiency of 
$32,080.68 in funds available to pay shippers’ proceeds. 


These deficiencies were due, in part, to respondent’s failure to 
deposit in its custodial account, within the time prescribed by 
section 201.42(c) of the Regulations (9 CFR -201.42(c)), an 
amount equal to the proceeds receivable from sales of consigned 
livestock. 


3. Respondent has demonstrated in a special report, dated 
November 30, 1976, that as of November 17, 1976, its custodial ac- 
count was properly maintained and in proper balance. 
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CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 2, res- 
pondent has wilfully violated sections 307 and 312(a) of the Act 
(7 U.S.C. 208, 213(a)), and section 201.42 of the Regulations (9 
CFR 201.42). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, has demonstrated that its custodial account 
is in proper balance, and the complainant has recommended that 
such order be issued, the order will be issued. 


Respondent, its officers, directors, agents, and employees, dir- 
ectly or indirectly through any corporate or other device, its suc- 
cessors and assigns, shall cease and desist from: 


1. Failing to deposit in its Custodial Account for Shippers’ 


Proceeds, within the time prescribed by section 201.42(c) of the © 


Regulations (9 CFR 201.42(c), an amount equal to thep roceeds 
receivable from sales of consigned livestock ; and 


2. Failing to otherwise maintain its Custodial Account for 
Shippers’ Proceeds in conformity with section 201.42 of the Regu- 
lations (9 CFR 201.42). 


This order shall have the same force and effect as if entered 
after full hearing and shall be effective on the sixth day after 
service upon respondent. 


Copies hereof shall be served upon the parties. 


(No. 17,737) 


In re O. B. NORRED. P&S Docket No. 5864. Decided April 11, 1977. 
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Consent order — Sanction 
Respondent has consented to issuance of the order herein against him for 
violating the Act and the regulations in connection with his operations 
as a dealer thereunder in failing to comply with the bonding requirements 


thereof. Respondent is suspended as a registrant under the Act until he 
is in full compliance with the bonding requirements. 


Allan R. Kahan, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 


seq.), instituted by a Complaint filed by the Acting Administrator, 
Packers and Stockyards Administration, United States Depart- 
ment of Agriculture, charging that the respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Respondent has filed an answer in which he admits the juris- 
dictional allegations of the Complaint, neither admits nor denies 
the remaining allegations, waives oral hearing and further proce- 
dure under the Rules of Practice (9 CFR 202.1 et seq.), and con- 
sents to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the Complaint 
the order to become effective on the sixth day after service upon 
respondent. Complainant has recommended that the order con- 
sented to by respondent be issued. 


FINDINGS OF FACT 


1. (a) O. B. Norred, hereinafter referred to as the respon- 
dent, is an individual whose address is RFD 2, Box 149, Roanoke, 
Alabama 36247. 
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(b) Respondent is, and at all times material herein, was: 


(1) Engaged in the business of buying and selling 
livestock in commerce for his own account. 


(2) Registered with the Secretary of Agriculture 
as a livestock dealer to buy and sell livestock in commerce. 


2. The Trust Fund Agreement which respondent maintained 
to secure the performance of his livestock obligations under the 
Act was terminated on July 24, 1976. Respondent was notified by 
certified mail that if he continued his livestock operations with- 
out bond coverage or its equivalent, as required under the Act and 
regulations, he would be in violation of section 312(a) of the Act 
and sections 201.29 and 201.30 of the regulations promulgated 
thereunder. Notwithstanding such notice, respondent has engaged 
in the business of a livestock dealer, buying and selling livestock 
in commerce without filing and maintaining a reasonable bond or 
its equivalent, as required under the Act and regulations. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 2 herein, 
respondent has wilfully violated section 312(a) of the Act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29, 201.30). 


Inasmuch as the respondent has consented to the issuance of the 
order set forth below, and the complainant has recommended that 
such order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in any business 
in commerce in any capacity for which bonding is required under 
the Packers and Stockyards Act and the regulations, without 
filing and maintaining a reasonable bond or its equivalent, as re- 
quired by the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he 
complies fully with the bonding requirements under the Act and 
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the regulations. When he has complied with such requirements, a 
supplemental order shall be issued in this proceeding terminating 
the suspension. 


This order shall become effective on the sixth day after service 
thereof upon the respondent. Copies thereof shall be served upon 
the parties. 


(No. 17,738) 


In re SECHRIST SALES COMPANY, INC. P&C Docket No. 5242. De- 
cided April 11, 1977. 


Custodial account for shippers proceeds — deficiencies in — failure to 
maintain properly, in violation of the Act — Sanction 


Where respondent violated the Act and regulations in failing to maintain its 
custodial account in conformity with the regulations issued under the Act 
as found herein, respondent is suspended as a registrant under the Act 
for 7 days. 


John A. Campbell, Administrative Law Judge. 
Allan R. Kahan, for complainant. 
J. Cass McGinnis, York, PA, for respondent. 


Decision by Donald A. Campbell, Judicial Of ficer. 


DECISION AND ORDER 


In this administrative, disciplinary proceeding under the Pack- 
ers and Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). 
Chief Administrative Law Judge John A. Campbell filed an Initial 
Decision and Order on February 1, 1977. Chief Judge Campbell’s 
Order would suspend respondent as a registrant for a period of 
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seven days and thereafter until respondent demonstrates that the 
deficit in its custodial account for shippers’ proceeds has been 
eliminated. Respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases 
subject to the Administrative Procedure Act has been delegated 
(37 F.R. 28475; 38 F.R. 10795; 42 F.R. 43895) .* 


Chief Judge Campbell’s Initial Decision and Order is abundantly 
supported by the record and settled case law and is, therefore, 
adopted as the final Decision and Order in this case, except that 
the Order is changed by adding the customary proviso to prevent 
evasion thereof (see In re George Townsend, 34 Agr Dec 363 
(1975) ), and by deleting the “thereafter” provisions of the sus- 
pension Order since respondent has now demonstrated that the 
deficit in its custodial account has been eliminated. 


No finding of wilfulness is necessary since respondent received 
three letters advising it that it was not complying with the cus- 
todial account requirements, and affording it an opportunity to 
achieve compliance with the Act and regulations (see 5 U.S.C. 
558). But even if respondent had not received any prior warnings, 
the respondent’s violations were clearly wilful. See In re Henry S. 
Shatkin, 34 Agr Dec 296, 298-314 (1975), and cases cited therein 
as to the meaning of wilful. 


Since the applicable law is so well settled, the evidence of re- 
spondent’s violations is so overwhelming and the issues have been 
thoroughly briefed, respondent’s request for oral argument, which 
is discretionary (9 CFR 202-18), is denied. See National Labor 
Relations Board v. Clausen, 188 F.2d 439, 444 (C.A. 3), certiorari 
denied, 342 U.S. 868. 


Respondent argues strongly that no suspension order should be 
issued. However, failure to properly maintain a custodial account 
is a serious violation of the Act and regulations. In re Harry C. 
Hardy, 33 Agr Dec 1388, 1408 (1974). The seven-day suspension 
order imposed in this case is very modest considering respondent’s 
continued violations over a long period of time, despite complain- 
ant’s warnings. It is the minimum sanction appropriate to serve 
as an effective deterrent to future violations by respondent or 
“The office of Judicial Officer is a career position established pursuant to the Act of April 4, 


1940 (7 U.S.C. 450c-450g), and Reorganization Plan No, 2 of 1953 (5 U.S.C, 1970 ed., Ap- 
pendix, p. 550). 
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other potential violators, which is the purpose of the sanction.** 


ADMINISTRATIVE LAW JUDGE’S DECISION 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, as amended and supplemented (7 U.S.C. 181 et seq.), 
hereinafter referred to as the “Act’’, instituted by a complaint filed 
January 22, 1976, by the Administrator of the Packers and Stock- 
yards Administration, United States Department of Agriculture. 


The complaint alleged in part that Sechrist Sales Company, Inc., 
hereafter referred to as “respondent”, was engaged in the business 
of conducting and operating a stockyard, posted under and sub- 
ject to the provisions of the Act, and was engaged in the business 
of selling livestock on a commission basis at the stockyard. 


The complaint charges, in part, that respondent during the 
period December 24, 1974, through May 8, 1975, failed to main- 
tain and use properly its custodial account for shippers’ proceeds, 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portions thereof due the owners or consignors 
of livestock, in that on December 24, 1974, May 1, 1975, and May 
8, 1975, there were deficiencies in the custodial account. The de- 
ficiencies were alleged to have been caused, in part, by respond- 
ent’s failure to deposit in its custodial account for shippers’ pro- 
ceeds, within the time prescribed by the regulations, an amount 
equal to the proceeds receivable from purchases which had not 
been collected. Such acts are alleged to have been wilfull, to con- 
stitute unfair and deceptive practices in violation of sections 307 
and 312(a) of the Act (7 U.S.C. 208 and 213(a)) and to violate 
section 201.42 of the regulations issued under the Act (9 CFR 
201.42). 


**See, eg., In re J. Acevedo & Sons, 84 Agr Dec 120, 145 (1975), affirmed sub nom, J. 
Acevedo & Sons v. United States, 524 F.2d 977 (C.A 5); In re Southwest Produce, 34 Agr Dec 
160, 187 (1975), affirmed sum nom, Soutwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5); In 
re Marvin Trafash Co., 38 Agr Dec 1884, 1914 (1974), affirmed sub nom, Marvin Tragash 
Co. v. United States Dept. of Agr., 524 F.2d 1255 (C.A. 5); In re James J. Miller, 33 Agr Dec 
58, 64 (1974), affirmed sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5); In re Trenton 
Livestock, 33 Agr Dec 499, 539 (1974), affirmed sub nom. Trenton Livestock, Inc. v. Butz, 510 
F.2d 966 (C.A. 4); In re Maine Potato Growers, 34 Agr Dec 773, 796 (1975), affirmed sub 
nom, Maine Potato Browers, Inc. v Butz, 540 F.2d 518 (C.A,. 1). 
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On February 11, 1976, the respondent filed an answer in which 
it admitted the jurisdictional allegations of the complaint and 
denied the other allegations. Further respondent avered that, since 
May 1, 1970, respondent maintained a line of credit at the York 
Bank and Trust Company, Fawn Grove, Pennsylvania, that was 
far in excess of the deficiencies alleged in the complaint. 


An oral hearing was held in Harrisburg, Pennsylvania, on April 
24, 1976'. Allan A. Toubman of the Office of the General Counsel, 
United States Department of Agriculture, Washington, D.C., ap- 
peared as attorney on behalf of the complainent. J. Ross McGinnis, 
York, Pennsylvania, appeared on behalf of the respondent. 


FINDINGS OF FACT 


1. Respondent is a corporation with its principal place of busi- 
ness located at Fawn Grove, Pennsylvania. 


2. Respondent at all material times herein, was: 


(a) Engaged in the business of conducting and operating 
the Sechrist Sales Company, Inc. stockyard, posted under and sub- 
ject to the provisions of the Act; 


(b) Engaged in the business of buying and selling live- 
stock on a commission basis at the stockyard, and buying and sell- 
ing livestock in commerce for its own account; and 


(c) Registered with the Secretary of Agricuiture as a 
market agency and dealer to buy and sell livestock in commerce. 


3. As of December 24, 1974, respondent had outstanding 
checks drawn on its custodial account for shippers’ proceeds in the 
amount of $71,034.03. Offsetting such checks against cash in said 
account in the amount of $12,287.92, deposits in transit of 
$26,691.27 and proceeds receivable of $19,519.03? resulted in a de- 


1. Where cited the pages of the transcript of the hearing will be referred to as “Tr.” followed 
by the page number. Complainant’s Exhibits will be referred to as “CX” followed by the exhibit 
number and page. Respondent’s exhibits will be referred to as “RX” followed by the exhibit 
number. 

2. CX 4, page 1, which is an analysis of the custodial account for shippers’ proceeds shows 
proceeds receivable of $32,054.84, However, the first four entries of the proceeds receivable 
listed on page 2 of said document, totaling $12,535.61, should not be included since they are 
proceeds which had remained uncollected for a period in excess of 72 hours after the date 
of sale. 
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ficiency of $12,535.81 in funds available to pay shippers’ proceeds 
(CX 4). 


4. As of May 1, 1975, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $49,600.11 (CX 5, pages 1, 4, 5 and 6). Offsetting such 
checks against cash in said account in the amount of $29,370.70 
(CX 5, page 2) and deposits in transit of $6,427.74 (CX 5, page 
3), resulted in a dificiency of $13,801.67 (CX 5, page 1) in funds 
available to pay shippers’ proceeds. 


5. As of May 8, 1975, respondent had outstanding checks 
drawn on its custodial account for shippers’ proceeds in the 
amount of $52,163.37 (CX 6, pages 1, 3-8). Offsetting such checks 
against cash in said account in the amount of $24,787.44 (CX 6, 
page 2) and deposits in transit of $497.55, (CX 6, page 2), resulted 
in a deficiency of $26,878.38 (CX 6 page 1) in funds available to 
pay shippers’ proceeds. 


6. The deficiencies noted in Findings 3, 4, and 5 were due, in 
part, to respondent’s failure to deposit in its custodial account for 


shippers’ proceeds, within the time prescribed by the regulations, 
an amount equal to the proceeds receivable from purchases which 
had not been collected. For example: 


(a) Ata time when deficiencies existed in its custodial ac- 
count for shippers’ proceeds, the respondent etxended credit to 
buyers of livestock for periods of up to three weeks (CX 6, page 9, 
column “No. of days between Date of Sale and Date of Deposit’) ; 


(b) With total sales of $51,793.29 (on April 21, 1975) 
and deposits of only $13,095.41 as of April 24, 1975, the respondent 
failed to deposit in its custodial account the sum of $38,697.88, the 
amount equal to the proceeds receivable from purchases at the 
April 21, 1975, sale that were due the respondent from buyers and 
not collected (CX 5, page 7). 


(c) With total sales of $36,881.30 (on May 5, 1975) and 
deposits of $17,146.04 as of May 8, 1975, the respondent failed to 
deposit in its custodial account the sum of $19,735.26, the amount 
equal to the proceeds receivable from purchase at the May 5, 1975, 
sale that were due the respondent from buyers and not collected. 
(CX 6, page 9) 


7. Respondent received three notices from the Packers and 
Stockyards Administration on March 5, 1970, May 19, 1972, and 
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March 4, 1974, informing it that failure to deposit an amount equal 
to the proceeds receivable from the sale of livestock within three 
business days following the sale of said livestock was a violation of 
the Act and regulations promulgated thereunder. The notice of 
March 4, 1974, reads in part as follows: 













“On November 29, 1973 Mr. Joseph Collins of the New- 

; ark office visited your market and reviewed the records 
of your firm to determine if the custodial account was be- 
ing handled properly. This review indicates that your 
custodial account had a shortage as of August 31, 1973. 
The shortage occurs because the account is not being 
reimbursed according to the regulations. 
Regulation 201.42(c) requires that all proceeds receivable 
from the sale of consigned livestock must be deposited 
in the custodial account on or before the third day follow- 
ing the sale, whether or not such proceeds have been col- 
lected. Since you have a Monday sale, all deposits must 
be made by Thursday. For purchases made by owners, 
employees, or the market, or by any buyer who has been 
extended credit by the market, payment must be made to 
the custodial account by the close of the next business 

day, in your case by Tuesday. 
























Your failure to bring the custodial account into compli- 
ance with the regulations could result in formal action 
being taken against your firm.” 







8. Respondent maintained a “line of credit” with the York 
Bank and Trust Company amounting to $35,000.00 as of May 1, 
1970, $50,000.00 as of October 20, 1970, and $65,000.00 as of Jan- 
uary 9, 1976. (RX 2). In addition, on or about May 10, 1971, re- 
spondent authorized the York Bank to place a “restraint” upon its 
regular account in the amount of $15,000.00 in the event of over- 
drafts on respondent’s custodial account (RX 1). 


The line of credit the respondent had at the York Bank could 
be applied to the custodial account only if respondent’s officers 
signed a personal note to the bank (Tr 72-77, 101-103, 110). The 
restraint was never exercised by the York Bank because there 
were no overdrafts on respondent’s custodial account. Such re- 
straint could be exercised only if a problem arose in connection 
with the custodial account, and would be effective only if a suf- 
ficient balance (up to $15,000.00) was available in the regular ac- 
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count at the time the restraint was invoked to cover overdrafts on 
the custodial account (Tr. 69-71, 102-103, 105, 107-111, 116-122). 


CONCLUSIONS 













Respondent, by its failure to deposit funds, equal to the proceeds 
due from the sale of livestock, in its custodial account for shippers’ 
proceeds within three days following the sale of said livestock, vio- 
lated sections 307 and 312(a) of the Act and section 201.42 of the 
regulations. 


The pertinent sections of the Act read as follows: 


§ 307. (a) It shall be the duty of every stockyard 
owner and market agency to establish, observe, and en- 
force just, reasonable, and nondiscriminatory regulations 
and practices in respect to the furnishing of stockyard 
services, and every unjust, unreasonable, or discrimin- 
atory regulation or practice is prohibited and declared to 
be unlawful. 


(b) It shall be the responsibility and right of 
every stockyard owner to manage and regulate his stock- 
yard in a just, reasonable, and nondiscriminatory man- 
ner, to prescribe rules and regulations and to require 
those persons engaging in or attempting to engage in the 
purchase, sale, or solicitation of livestock at such stock- 
yard to conduct their operations in a manner which will 
foster, preserve, or insure an efficient, competitive pub- 
lic market. Such rules and regulations shall not prevent 
a registered market agency or dealer from rendering 
service on other markets or in occasional and incidential 
off-market transactions. (7 U.S.C. 208) 























§ 312. (a) It shall be unlawful for any stockyard 
owner, market agency, or dealer to engage in or use any 
unfair, unjustly discriminatory, or deceptive practice or 
device in connection with determining whether persons 
should be authorized to operate at the stockyards, or with 
receiving, marketing, buying, or selling on a commission 
basis or otherwise, feeding, watering, holding, delivery, 
shipment, weighing, or handling, in commerce, of live- 
stock.” 


Section 201.42 of the regulations provides in part: 
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§ 201.42 Custodial accounts for trust funds. 


(a) Payments for livestock or poultry purchases are 
trust funds. Each payment made by a livestock or poultry 
buyer to a market agency or licensee is a trust fund until 
such market agency’s or licensee’s custodial account has 
been paid in full in connection with such purchase and 
funds deposited in custodial accounts are also trust funds. 
This is the case under either the net proceeds or gross 
proceeds method of maintaining the custodial account re- 
ferred to in paragraph (c) of this section. 

(b) Market agencies and licensees required to establish 
and maintain custodial accounts. Every market agency 
and licensee engaged in selling livestock or live poultry 
on a commission or agency basis shall establish and main- 
tain a separate bank account designated as ‘Custodial 
Account for Shippers’ Proceeds,’ or by some similar 
identifying designation, under terms and conditions with 
the bank where established, to disclose that the depositor 
is acting as a fiduciary with respect thereto and that the 
funds in the account are trust funds. 


(c) Deposits in Custodial Accounts. Before the close of 
the next banking business day after consigned livestock 
or live poultry is sold, the market agency or licensee shall 
deposit in its custodial account the proceeds from the sale 
of consigned livestock or live poultry that are collected or 
received on the day of sale, and an amount equal to the 
proceeds receivable from the sale of consigned livestock 
or live poultry that are due from (1) the market agency 
or licensee; (2) any owner, officer, or employee of the 
market agency or licensee; or (3) any buyer to whom the 
market agency has extended credit. On or before the 
third day following the sale of consigned livestock or live 
poultry (or the next banking business day after the third 
day if such third day is a nonbanking business day), the 
market agency or licensee shall deposit in the custodial 
account an amount equal to all the proceeds receivable 
from the sale of consigned livestock or live poultry, 
whether or not such proceeds have been collected or re- 
ceived by the market agency or licensee. In lieu of the 
foregoing, any market agency or licensee may adopt, and 
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thereafter continuously follow, a ‘net method’ for making 
deposits in its custodial account. Under the ‘net method’ 
the market agency or licensee shall, before the close of 
the next banking business day after livestock or live poul- 
try is sold, deposit an amount equivalent to the proceeds 
of the sale of consigned livestock or live poultry less mar- 
keting charges due the market agency or licensee. 


As disclosed by the Findings of Fact respondent’s failure to 
properly maintain and use its custodial account for shippers’ pro- 
ceeds endangered the faithful and prompt accounting and payment 
due the owners or consignors of livestock in violation of the Act. 

As stated in Bowman v. U.S. Department of Agriculture, 363 
I’.2d 81, 85 (CA 5, 1966) : 


“One of the purposes of the Act was to insure the proper 
handling of shipper’s funds and the proper transmission 
to the shipper” 


An attempt to achieve such purpose is reflected in section 201.42 
of the regulations, which requires that market agencies deposit 
an amount equal to the total of the purchase made by all buyers 
to whom it has extended credit within 24 hours following the close 
of the sale, and that it deposit an amount equal to the total of all 
unpaid proceeds within three business days following the close of 
the sale. 


On three separate occasions, respondent failed to deposit an 
amount equal to the proceeds due from all buyers within three 
business days following the close of the sale (Findings of Fact 3, 
4, and 5), resulting in deficiencies in respondent’s custodial ac- 
count. These deficiencies are attributable, in part, to respondent’s 
extension of credit to buyers (Finding of Fact 6). 


It is well established that a deficiency in the custodial account is 
a violation of section 307 and 312(a) of the Act (7 U.S.C. 208, 
213(a)). In re Bowman and Reynolds, 23 A.D. 1065, 1068-1071 
(1964) ; Harry C. Daniels d/b/a Harry C. Daniels and Company v. 
U.S., 242 F.2d 39, 41 (CA 7, 1957), cert. den., 354 U.S. 939 (1957). 


“The rationale of the custodial account regulations is 
that a stockyard operator should collect promptly from 
the buyers and deposit the buyers’ money in the shippers’ 
trust account. If the stockyard operator does not collect 
promptly from buyers, the stockyard operator should ex- 
tend credit to the buyers from his own money—not from 
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the livestock shippers’ money” In re Harry C. Hardy, 33 
A.D. 1383, 1400 (1974). 


In the Hardy opinion, the Judicial Officer found the combina- 
tion of a deficiency in the custodial account plus extension of cred- 
it to buyers to be an unfair and deceptive practice. 


“It is deceptive because shippers do not know that their 
money is being used to extend credit to buyers. It is un- 
fair because it is using trust money for their own pur- 
poses (to extend credit to themselves and others). It 
creates a risk that the consignors will not be paid.” 33 
A.D. at 1400. 


Respondent’s two arrangements with the York Bank, described 
in Finding of Fact 8, were not utilized during the period December 
24, 1974, through May 8, 1975, and might have been operative only 
if an actual shortage occurred in the custodial account. Again 
quoting from the Hardy decision at page 1401, the Judicial Of- 
ficer found that similar credit arrangements were inadequate to 
protect the consignors of livestock. 


“Also to the extent that there is a shortage in the cus- 
todial account, consignors lose the benefit of the Federal 
Deposit Insurance Corporation protection. When a custo- 
dial account is properly maintained in accordance with 
the regulations, the Federal Deposit Insurance Corpora- 
tion insures each consignor’s interest in the amount up to 
$20,000, rather than $20,00 for the whole account. There 
have been a few instances in recent years where banks 
handling livestock custodial accounts have failed. In those 
instances, the Federal Deposit Insurance Corporation 
protection prevented losses to many livestock shippers. 
But such protection would, of course, not be available to 
the extent that money was not in the account at the time 
of the bank’s failure. 


The existence of a line of credit under which the bank 
agrees to honor a check notwithstanding the absence of 
funds in the account is not as much protection to con- 
signors as cash in the account. The line of credit could be 
immediately withdrawn in the event of a sudden business 
failure by the respondents. In these times, sudden and 
unexpected business failures have occurred, not only in 
the livestock industry, but in many other industries. In 
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addition, a line of credit would be of no value if the bank 
extending the line of credit failed.” 


The Judicial Officer’s decision in Hardy is equally applicable to 
the credit arrangements in this proceeding, which arrangements 
were not adequate to protect the consignors of livestock. 

Further the fact that an overdraft never occurred in the cus- 
todial account causing a failure to pay a shipper (Tr. 93, 109) does 
not minimize the violations here. Proof of a particular injury is 
not required. “It is the duty of a regulatory agency to prevent po- 
tential injury by stopping unlawful practices in their incipiency” 
In re Bowman and Reynolds, supra., 23 A.D. at page 1071, and 
cases cited therein. 


THE SANCTION 


The main thrust of respondent’s brief is directed against the 
complainant’s proposed 7 day suspension as a registrant. Begin- 
ning at page 6 respondent agrees to submit to a cease and desist 
order, but argues: that the three notices described in Finding of 
Fact 7 were “inadequate to provide a sufficient basis for finding 
that the Respondent failed to comply in response thereto”, and 
that in response to the notices of May 1, 1970 and May 19, 1972 
respondent established the credit arrangements described in Find- 
ing of Fact 8 and requested its buyers to pay for livestock within 
three days of the sale (CX 7). 


Respondent also maintains that such suspension will have a 
serious impact upon its operations. 


We believe however that the seven day suspension is justified 
in this case. Seven days is a minimum period, perhaps affecting 
only one of respondent’s sale days (Tr. 67), and appropriate to 
serve as a deterrent to future violations by respondent and others. 
Failure to suspend would be tantamount to inviting respondent 
and others to ignore warning notices by complainant until litiga- 
tion is imminent. 


Further the notices were clear and not ambiguous. In each, re- 
spondent was warned of his failure to deposit sufficient funds in- 
to the custodial account. The credit arrangements were not the re- 
quired deposits. The notices gave respondent sufficient opportun- 
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ity to comply and respondent’s continued failure to comply with 
its fiduciary duty justifies the 7 day period of suspension. 






Although respondent testified that the deficiencies in the cus- 
todial account were eliminated as of January 1, 1976 (Tr. 84-85), 
the testimony is not clear whether complainant was formally ad- 
vised and had an opportunity to verify the current status of the 
custodial account. Accordingly the suspension will continue after 
the seven day period until respondent demonstrates that the deficit 
in its custodial account has been eliminated. When compliance is 
verified the continuing suspension will be eliminated by a supple- 
mental order, terminating the suspension after expiration of the 
seven day period. 
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DENIAL OF MOTION FOR ORAL ARGUMENT 


Oot 





In this letter of July 30, 1976, transmitting respondent’s brief 
and proposed findings and conclusions, counsel for respondent re- 
quests oral argument on the legal points raised in the respective 
briefs. Having heard the testimony of the witnesses and arguments 
of counsel at the hearing, and having considered all contentions 
and points and authorities which were fully presented by counsel 
in their briefs, further argument by counsel will not aid or ex- 
pedite the disposition of this proceeding. Accordingly the request 
for oral argument is denied. This ruling of course does not pre- 
clude a request for oral argument before the Judicial Officer 
(Rules of Practice, 9 CFR 202.18(b) ) in the event of an appeal. 















ORDER 






R 





1. Respondent, its officers, directors, agents, and employees, 
directly or through any corporate or other device, in connection 
with respondent’s operations as a dealer or market agency, shall 
cease and desist from: 






Re 






(a). Failing to deposit in its custodial account for ship- 
pers’ proceeds, within the time prescribed by section 201.42(c) of 
the regulations (9 CFR 201.42(c)), an amount equal to the pro- 
ceeds receivable from the sale of consigned livestock ; and 







D 
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(b). Failing to maintain its custodial account for ship- 
pers’ proceeds in conformity with the provisions of section 201.42 
pers‘ proceeds in conformity with the provisions of section 201.42 
of the regulations (9 CFR 201.42). 


2. Respondent is suspended as a registrant under the Act for 
a period of seven days. 


3. The provisions of this Order shall become effective on the 
tenth day after service of this Order on the respondent: Provided, 
however, that if by any means or device whatever, all or part of 
the suspension period is not effectively served during the period 
indicated above, the effective date of the beginning of the suspen- 
sion period (or the part thereof not effectively served) shall be 
(i) the date fixed by a court of competent jurisdiction which is- 
sues an appropriate order with respect thereto, or (ii) upon a 
showing made by complainant that it is not likely that such an 
order will be entered by any court, the date subsequently fixed by 
the Judicial Officer (jurisdiction is hereby retained by the Judi- 
cial Officer indefinitely for this limited purpose). 


(No. 17,739) 


In re LELAND MAXWELL and HARLAND MAXWELL, d/b/a EUDORA 
LIVESTOCK AUCTION. P&S Docket No. 5334. Decided April 15, 
1977. 


Consent order 


Respondents have consented to issuance of a cease and desist order against 
them for violating the Act and the regulations in connection with their 
operations as a dealer and market agency thereunder as found herein, 
Respondents are ordered to cease and desist from said violations. 


Rodney Streff, for complainant. 
C. T. ‘Tad’ Sanders, Kansas City, MO, for respondents. 


Decision by Dorothea A. Baker, Administrative Law Judge. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 36 A.D. 677 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 et 
seq.), instituted by a Complaint filed by the Administrator, Pack- 
ers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondents have wilfully violated 
the Act and the regulations issued thereunder (9 CFR 201.1 et 


seq.). 


Respondents have filed an amended answer in which they admit 
the jurisdictional allegations of the Complaint, neither admit nor 
deny the remaining allegations, waive oral hearing and further 
procedure under the Rules of Practice (9 CFR 202.1 et seq.), and 
consent to the issuance of a specified order containing findings of 
fact and conclusions based upon the allegations of the Complaint, 
the order to become effective on the sixth day after service upon 
respondents. Complainant has recommended that the order con- 
sented to by respondents be issued. Complainant has also rec- 
ommended that respondents not be suspended as registrants under 
the Act since respondents demonstrated that as of January 31, 
1977, the deficit in their custodial account has been eliminated. 


FINDINGS OF FACT 


1. (a) Leland Maxwell and Harland Maxwell, hereinafter 
referred to as respondents, at all times material herein were part- 
ners, doing business as Eudora Livestock Auction, with their prin- 
cipal place of business located at Eudora, Arkansas. 


(b) Respondents at all times material herein were: 


(a) Engaged in the business of conducting and oper- 
ating the Eudora Livestock Auction Co., Inc., a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock ona 
commission basis at the stockyard, and buying and selling live- 
stock in commerce for their own account as a dealer; and 


(3) Registered with the Secretary of Agriculture 
as a market agency to sell livestock on a commission basis in com- 
merce and as a dealer to buy and sell livestock in commerce. 
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2. Respondents, during the period from June 1, 1975 through 
April 30, 1976, failed to maintain and properly use their ‘Cus- 
todial Account for Shippers’ Proceeds” thereby endangering the 
faithful and prompt accounting therefor and payment of the por- 
tions thereof due the owners or consignors of livestock in that: 


(a) As of June 30, 1975, respondents had outstanding 
checks drawn on their “Custodial Account for Shippers’ Proceeds” 
in the amount of $40,629.15, and had to offset said checks, cash 
in said custodial account in the amount of $228.23, no current pro- 
ceeds receivable and no deposits in transit, thereby resulting in a 
deficiency of $40,400.92 in funds available to pay shippers’ pro- 
ceeds ; 


(b) As of July 31, 1975, respondents had outstanding 
checks drawn on their “Custodial Account for Shippers’ Proceeds” 
in the amount of $106,153.61, and had to offset said checks, cash 
in said custodial account in the amount of $4,802.32, deposits in 
transit and current proceeds receivable in the amount of $43,- 
581.59, thereby resulting in a deficiency of $37,181.30 in funds 
available to pay shippers’ proceeds; 


(c) As of March 31, 1976, respondents had outstanding 
checks drawn on their “Custodial Account for Shippers’ Proceeds” 
in the amount of $1106,153.61, and had to offset said checks, cash 
in said custodial account in the amount of $30,430.33, current pro- 
ceeds receivable in the amount of $41,570.05, and no deposits in 
transit, resulting in a deficiency of $34,153.23 in funds available 
to pay shippers’ proceeds: 


(d) As of April 30, 1976, respondents had outstanding 
checks drawn on their “Custodial Account for Shippers’ Proceeds” 
in the amount of $91,630.40, and had to offset said checks, cash in 
said custodial account in the amount of $8,046.34, proceeds re- 
ceivable in the amount of $40,754.02, and no deposits in transit, 
resulting in a deficiency of $42,830.04 in funds available to pay 
shippers’ proceeds; and 


(e)’ Such deficiencies were due in part, to respondents’ 
failure to deposit in their “Custodial Account for Shippers’ Pro- 
ceeds”, within the time prescribed by the regulations, an amount 
equal to the proceeds receivable from the sale of consigned live- 
stock. 


3. Respondents, on or about the dates and in the transactions 
set forth in paragraph III of the Complaint, submitted accounts of 
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sale to consignors of livestock which accounts failed to show the 
true and correct names of the purchasers. Respondents retained 
copies of such accounts of sale as part of their records. 


4. Respondents, in connection with their market agency oper- 
ation, failed to keep accounts, records, and memoranda which fully 
and correctly disclosed all transactions involved in their business 
in that respondent failed to show the full name and address of the 
buyer on invoices. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, res- 
pondents have wilfully violated sections 307 and 312(a) of the 
Act (7 U.S.C. 208 and 213(a)) and section 201.42 of the regula- 
tions (9 CFR 201.42). 


By reason of the facts found in Finding of Fact 3 herein, res- 
pondents have wilfully violated sections 307, 312(a) and 401 of 
the Act (7 U.S.C. 208, 213(a) and 221) and section 201.42 of the 
regulations (9 CFR 201.42). 


By reason of the facts found in Finding of Fact 4 herein, res- 
pondents have wilfully violated section 401 of the Act (7 U.S.C. 
221). 


Inasmuch as the respondents have consented to the issuance of 
the order set forth below, and the complainant has recommended 
that such order be issued, the order will be issued. 


The respondents, individually and as partners with each other 
or with other persons shall cease and desist from: 


1. Failing to deposit in their custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the 
regulations (9 CFR 201.42(c)), an amount equal to the proceeds 
receivable from the sale of consigned livestock ; 


2. Failing to maintain their custodial account for shippers’ 
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proceeds in conformity with the provisions of section 201.42 of 
the regulations (9 CFR 201.42) ; 


3. Issuing accounts of sale which fail to show the true and cor- 
rect names of buyers of consigned livestock ; and 


4. Issuing purchase invoices which fail to show the true and 
correct names of the buyers of consigned livestock. 


Such order shall have the same force and effect as if entered 
after full hearing and shall become effective on the sixth day after 
service upon the respondents. 





LIST OF DECISIONS REPORTED 
APRIL 1977 


AGRICULTURE DECISIONS 


Perishable Agricultural Commodities Act, 1930 


APACHE TOMATO Co., INC. v. MICHAEL SPARNO. 
PACA Docket No. 2-4553. Default 


BEDLINGTON, GORDON v. MARVIN E. Berry, d/b/a 
MARVIN BERRY COMPANY. PACA Docket No. 
2-4499, Dismissal — settlement between parties 


BLASE, A. R. v. KEEGAN, INc. PACA Docket No. 
2-3749. Contract — absence of — Acceptance 
— liability for fair market value — Portion of 
sales proceeds — proper retention of — Dis- 
missal 


Amounts not recoverable by respondent 


CARL JOSEPH Maacio, INc. v. MENDENHALL DIST. 
Co., Inc. PACA Docket No. 2-4566. Default 


COMMUNITY-SUFFOLK, INC. v. FARMERS PRODUCE & 
SALES OUTLET, INC. PACA Docket No. 2-4528. 
Default 


CowBoys PRODUCE COMPANY, INC, v. BENJAMIN 
PrRUITT, JR. PACA Docket No. 2-4558. Default 


Cy-Lou FARMS PRODUCE DIVISION v. NATALIE A. 
PACILEO, d/b/a ERIE COUNTY FARMS OUTDOOR 
MARKET. PACA Docket No. 2-4556. Default 


DAVILA, BENNY, d/b/a VALLEY WIDE PRODUCE. 
PACA Docket No. 2-4420. Prior violations— 
?failure to pay when due and in full — oper- 
ating as dealer without being licensed as such 
— Application for license denied 


FRUITS OF Four SEASONS, INC. v. HAROLD WEBER 
& Son, INc. PACA Docket No. 2-4559. Default 


G. A. FUNDERBURK Co., INC. v. JoHN C. HARCHALK, 
d/b/a JOHNNY’s PropucE. PACA Docket No. 
2-4555. Default 


GARIN COMPANY, THE v. LA GRANDE FRUIT Co. 
PACA Docket No. 2-4554. Default 





Perishable Agri. Commodities Act, 1930—cont. 


GARIN Co., THE v. ToM LANGE COMPANY. PACA 
Docket No. 2-8750. F. o. b. transaction — War- 
ranty of suitable shipping condition — failure 
to prove breach of — Transportation service 
and conditions — abnormal — Reparation 
awarded 


GREEN ACRE FARMS v. ROMAR FARM PRODUCTS 
Inc. PACA Docket No. 2-4544. Default 


GRIFFIN-HOLDER COMPANY v. CAP’N DANIEL’S FOOD, 
Inc. PACA Docket No. 2-4568. Default 


J-B MARKETING, INC. v. CUSTOM PACKING, LTD. 
PACA Docket No. 2-4563. Default 


LAMB Fruit Co., INc. v. ALLSTATE Foop & PRO- 
pUcE, INc. PACA Docket No. 2-4526. Default 


LEE IMPORTS, INC. v. JEROME GROSSMAN, d/b/a 
JEROME BROKERAGE & Dist, Co. PACA Docket 
No. 2-4545. Default 


MICHIGAN REPACKING AND PRODUCE Co., INC. v. 
SUPERIOR BRAND PRODUCE. PACA Docket No. 
2-4005. Dismissal — settlement between parties 


MENDELSON-ZELLER Co., INC. v. THE GREATER LOS 
ANGELES EXPorRTING Co., INc. PACA Docket 
No. 2-4564. Default 


MOJONNIER & SONS, INC. v. THE GREATER Los AN- 
GELES EXPORTING Co., INc. PACA Docket No. 
2-4548. Default 


MONTE VIstTA PoTATO GROWERS COOPERATIVE ASSO- 
CIATION, THE, v. CLAUDE A. SMITHEY, d/b/a 
ENTERPRISES, PACA Docket No. 2-45380. De- 
fault . 


OsGooD, CHARLEs B. v. Cyr BROTHERS PACKING, 
Inc. PACA Docket No. 2-8889. Stay order — 
pending issuance of further order 


PAPPAS PrRoDUCE, INC. PACA Docket No. 2-4146. 
Flagrant and repeated violations — failure to 
pay fully and promptly — Publication of facts 
— Application for license denied 
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SOUTHERN DELAWARE TRUCK GROWERS ASSOCIATION, 
Inc. v, ALLEN T. VISCONTI, d/b/a ANTHONY 
VisconTI & Son. PACA Docket No. 2-4565. De- 
fault 


Spupco, INc. v. Yick LuNG Co., Inc. PACA Docket 
No. 2-3998. Order dismissing petition for re- 
consideration 


STOCKTON CHERRY BRINERS, INC. v. CASTLE PRO- 
pucts Co. PACA Docket No. 2-4557. Default 


VANTAGE PRODUCE SALES, INc. PACA Docket No. 
2-4498. Consent order — Sanction 


(No. 17,740) 


In re PAPPAS PRODUCE, INC. PACA Docket No. 2-4146. Decided 
April 4, 1977. 


Flagrant and repeated violations — failure to pay fully and promptly — 
Publication of facts — Application for license denied 


DECISION AND ORDER 


Where respondent flagrantly and repeatedly violated the Act in failing to 
pay fully and promptly for 215 lots of perishable agricultural com- 
modities it purchased and accepted in interstate and foreign commerce 
as found herein, the facts and circumstances of said violations shall be 
published, Respondent’s application for a license under the Act is denied. 


John A. Campbell, Administrative Law Judge. 
Bonnie Luke, for complainant. 
Dimitri P. Mallios, Washington, D.C., for respondent. 


Decision by Donald A. Campbell, Judicial Of ficer. 
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This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), instituted 
to determine (i) whether respondent has violated the Act, and 
(ji) whether the inssuance of a license to do business under the 
Act should be denied to respondent. An Initial Decision and Order 
was filed on January 21, 1977, by Chief Administrative Law 
Judge John A. Campbell, in which he denied respondent’s applica- 
tion for a license, but failed to publish a finding that respondent 
had repeatedly and flagrantly violated the Act. An appeal to the 
Judicial Officer was filed by complainant on February 28, 1977. 
The Judicial Officer has final administrative authority to decide 
the Department’s cases subject to the Administrative Procedure 
Act (37 F.R. 28475; 38 F.R. 10795; 42 F.R. 4395).* 


Upon a consideration of the record in this case, the Initial De- 
cision (p. 1-middle of p. 17) is adopted as the final Decision here- 
in, with the addition of Finding 13, followed by additional con- 
clusions and the Order by the Judicial Officer. 


ADMINISTRATIVE LAW JUDGE’S DECISION 


PRELIMINARY STATEMENT 


This proceeding was instituted pursuant to the provisions of the 
Perishable Agricultural Commodities Act, 1930, as amended (7 
U.S.C. 499a et seq.), hereafter called the “Act” by a complaint 
filed on March 12, 1976, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. The purpose of the proceeding is to deter- 
mine whether respondent has violated the provisions of the Act, 
and also to require respondent to show cause why the issuance 
of a license to do business under the Act should not be denied. 


The facts giving rise to both the disciplinary complaint and the 
notice to show cause are the same. Complainant has alleged that 
respondent wilfully, repeatedly and/or flagrantly violated sec- 
tion 2 of the Act (7 U.S.C. 499b) between July 1975 and March 
1976, by purchasing and accepting from eight sellers in interstate 
“*The office of Judicial Officer is a career position established pursuant to the Act of April 4, 


1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., Ap- 
pendix, p. 550). 
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or foreign commerce, 215 lots of fruit and vegetables, all being 
perishable agricultural commodities, and failing to make full pay- 
ment of the agreed purchase prices thereof to the sellers in the 
total amount of $58,915.63. In view of the violations committed by 
respondent, complainant has requested that 









“an order be issued finding that Respondent is unfit 
to have a license and ordering that a license be de- 
nied to this Respondent. Further, it is requested 
that, after such proceedings, a finding be made pur- 
suant to the authority of Section 8 of the Act (7 
U.S.C. 499h) that Respondent has committed fla- 
grant and repeated violations of Section 2 of the 
Act (7 U.S.C. 499b).” 
















On March 31, 1976, respondent filed an “Answer to Disciplinary 
Complaint and Notice to Show Cause”, in which it admitted it 
owed the amounts alleged to be due to three of the eight sellers‘ as 
of the date of the Answer, and in which it raised the further de- 
fenses: 








1. That the complaint failed to state a cause of 
action 





2. That respondent did not willfully, repeatedly and 
/or flagrantly violate the provisions of the Act. 










That the complainant accepted the application 
fee, thereby agreeing to issue the license, as a re- 
sult of which complainant should be estopped 
from denying such issuance; and 












That the eight sellers to whom respondent al- 
legedly was indebted were willing to accept peri- 
odic payments of the debts, and were not inter- 
ested in respondent being required to close its 
business. 








An oral hearing was held on June 15, 1976, in Washington, D.C. 
Mr. Dennis Becker, Office of the General Counsel, United States 
Department of Agriculture, represented the complainant. Mr. 
Dimitri P. Mallios, Washington, D.C., represented the respondent. 










1. During the course of the hearing, respondent’s witness acknowledged that amounts were 
Aue to five of the eight sellers (Tr. 215). 
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PROPOSED FINDINGS OF FACT 


1. Respondent, Pappas Produce, Inc. is a Maryland corpora- 
tion with a business address at 107 53rd Street, Ocean City, Mary- 
land and a branch business address (until April 1976) at 350 
Morse Street, N.E., Washington, D.C., with an official corporate 
address at 8500 Tuckerman Lane, Potomac, Maryland. 


Respondent was incorporated on February 25, 1974, the incor- 
porators being James N. Pappas and Alice H. Pappas. The direc- 
tors are James N. Pappas, Alice H. Pappas and Nicholas J. Pap- 
pas. Nicholas J. Pappas is the President and a Director of res- 
pondent, and owner of the corporate stock. 


2. James N. Pappas and Sons, Inc. was a corporation that held 
a license to do business under the Act, which ceased doing busi- 
ness, effective July 1975. James N. Pappas was President and 
Treasurer of James N. Pappas and Sons, Inc., and Alice H. Pappas 
was Vice-President and Secretary thereof. James N. Pappas is the 
same individual named as a director of Pappas Produce, Inc. The 
business address of said corporation was 350 Morse Street, N.E., 
Washington, D.C. 


3. Respondent began doing business in the perishable agricul- 
tural commodities industry on March 1, 1974. On February 13, 
1976, respondent filed an application for the issuance of a license 
under the provisions of the Act. 


In effect, respondent took over and continued the business pre- 
viously run at 350 Morse Street, N.E., Washington, D.C., in the 
name of James N. Pappas and Sons, Inc. For the most part, its 
produce creditors were never notified that they were dealing with 
a new business entity, but rather were allowed to continue to be- 
lieve that they were dealing with the predecessor corporation, and 
particularly with the owner thereof known as “Jimmy” Pappas, 
and in several instances the accounting for respondent’s transac- 
tions was’carried on the creditors books and records as transac- 
tions of James N. Pappas & Sons. 


4. As more fully set forth in paragraphs 5 through 11, during 
the period July 1975 through March 1976, respondent purchased 
from seven sellers, and accepted in interstate and foreign com- 
merce, 178 lots of fruits and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly 
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of the agreed purchase prices thereof to the sellers, in the total 
amount of $39,358.45. 


5. Between July 10, 1975 and February 26, 1976, respondent 
purchased and received perishable agricultural commodities in in- 
terstate commerce from Mailley Produce Company, Inc., but failed 
to pay promptly with respect to 35 transactions in the total amount 
of $1,748.70. Full payment with respect to the 35 transactions 
involved was not made until April 30, 1976. 












6. During the period July 1975 through February 1976 res- 
pondent purchased and received in interstate commerce from Pete 
Pappas & Sons, Inc. perishable agricultural commodities, but 
failed to pay promptly with respect to 48 transactions in the total 
amount of $13,023.75. 








7. During the period November 1975 through February 1976, 
respondent purchased and received in interstate commerce from 
Isaac Kossow, Inc., perishable agricultural commodities, but failed 
to pay promptly for 66 transactions in the total amount of $6,- 
192.20. Subsequent to March 10, 1976, respondent and Issac Kos- 
sow, Inc. entered other transactions, and respondent made partial 
payment with respect to the prior transactions in the total amount 
of $1,600, reducing the balance due and unpaid to Isaac Kossow, 
Inc. as of June 8, 1976, to $5,000.45. 











9. During the period January 1976 through February 1976 
and received perishable agricultural commodities in interstate 
commerce from Sol Salins, Inc. in nine transactions, but failed to 
pay promptly the total amount due, $5,121.00. 








9. During the period January 19766 through February 1976 
respondent purchased and received in interstate commerce perish- 
able agricultural commodities from Peter D. Deoudes in 11 trans- 
actions, but failed to pay the total amount due, $9,876.50, as of 
March 10, 1976. Subsequently Peter D. Deoudes and the respond- 
ent engaged in two further transactions, bringing the total 
amount due to $10,569.00, with a partial payment in the amount 
of $1,700.00, reducing the balance due and unpaid as of June 8, 
1976, to $8,879.00. 


10. During the period January and February 1976, respondent 
purchased from McDonald’s Tomatoes perishable agricultural 
commodities in interstate commerce in four transactions, but 
failed to make full payment promptly with respect thereto in the 
















— a a aT a Ne eee 


ce OO et 2, © mm tw 


fi 





PAPPAS PRODUCE 
Cite as 36 A.D. 684 


total amount of $2,435.00, as of March 10, 1976. The balance due 
and unpaid as of June 8, 1976 was $941.50. 


11. During February 1976, respondent purchased and received 
in interstate commerce perishable agricultural commodities from 
National Produce Company, Inc. in five transactions, but failed 
to make full payment promptly with respect thereto in the total 
amount of $961.30 as of March 10, 1976. Subsequently, National 
Produce Company and respondent entered into 18 further trans- 
actions in perishable agricultural commodities in interstate com- 
merce raising the total indebtedness to $4,668.05 less a partial 
payment of $961.30 leaving a balance due and unpaid as of June 
8, 1976, of $3,706.75. 


12. During the period November 1975 through February 1976, 
respondent purchased and received in interstate commerce from 
W. Charles Heitmuller Company perishable agricultural commod- 
ities, in 37 transactions. While complainant alleges that respond- 
ent failed to pay promptly the purchase price in the 37 transac- 
tions, the record evidence of such failure is inconclusive. The 37 


transactions alleged in the complaint, commenced on November 6, 
1975 and continued through February 25, 1976. As reflected in 
complainant’s exhibit 13, which is the accounts receivable ledger 
of the Heitmuller Co., payments were made by respondent on a 
current or C.O.D. basis beginning October 23, 1975 through Feb- 
ruary 27, 1976. As of November 6, 1975, the date of the first 
transaction alleged in the complaint the balance due and owing 
by respondent was $21,600.73. As of February 27, 1976 the bal- 
ance due and owing was $19,868.63. Thus no increase (but rather 
a decrease) occurred during the period alleged in the complaint. 
Further a review of exhibit 13 shows that the transactions were 
paid by respondent on time. (See Tr. 152-166) 


There is testimony in the record, by John F. Conroy, Office 
Manager of the Heitmuller Co., (Tr. 142, 154-155, 162) about an 
agreement, between James N. Pappas and Mr. Wade D. Childress 
of the Heitmuller Co., to apply current payments to the oldest 
debts of the account. However Mr. Conroy was not present during 
the conversation and Mr. Childress did not testify (Tr. 162, 176). 
On the other hand Nick Pappas testified about the agreement to 
the effect that beginning October 1975 respondent would purchase 
from Heitmuller on a C.O.D. basis. However Nick Pappas ad- 
mitted that he was not present at the conversation (Tr. 221) 
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which took place between Mr. James Pappas and Mr. Childress. 
James Pappas was not called to testify. Thus we find conflicting 
testimony about a payment arrangement between respondent and 
Heitmuller—testimony by two witnesses who were not present 
during the discussion about the payment arrangement. Conse- 
quently we cannot place reliance on any of the testimony with 
respect to such arrangement,’ but instead rely upon the accounts 
receivable ledger which indicates that respondent made current 
payments during the period of time alleged in the complaint with 
respect to the Heitmuller Co. 


13. Respondent’s failure to make full payment promptly of the 
agreed purchase prices to the sellers referred to in the preceding 
Findings constitutes repeated and flagrant violations of §2 of the 
Act (7 U.S.C. 499b). 


CONCLUSIONS 


As stated previously, this proceeding was instituted by the com- 
plainant under two provisions of the Act. Pursuant to section 
8(a), (7 U.S.C. 499h (a)), the disciplinary proceeding was in- 
stituted for violations of section 2(4) of the Act (7 U.S.C. 
499b(4) ) by respondent for failing to make full payment promptly 
with respect to transactions with sellers of perishable agricul- 
tural commodities in interstate commerce. The Notice to Show 
Cause proceeding was brought pursuant to Section 4(d) of the 
Act (7 U.S.C. 499d(d)). Both proceedings turn essentially on the 
transactions contained in Findings of Fact 5 through 11. 


NOTICE TO SHOW CAUSE WHY THE ISSUANCE OF A 
LICENSE SHOULD NOT BE DENIED 


Section 2 of the Act (7 U.S.C. 499h) provides in pertinent part: 


2. In the case of transactions between respondent and Gus Pappas (Finding of Fact 6), the 
testimony is clear that payments were applied to the oldest debts in the account; unless the 
current payment matched the current purchase, which did not occur during the period alleged 
in the complaint (Tr. 45-46). 
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It shall be unlawful in or in connection with any trans- 
action in interstate or foreign commerce— 


* * * 


(4) For any commission merchant, dealer, or broker 
... to fail or refuse truly and correctly to account and 
make full payment promptly in respect of any transac- 
tion in such commodity to the person with whom such 
transaction is had... 


The Act also provides that if, after hearing, the Secretary 
“finds that the applicant (for a license) is unfit to engage in the 
business of a commission merchant, dealer, or broker because the 
applicant . . . prior to the date of the filing of the application 
engaged in any practice of the character prohibited by this chap- 
ter ..., the Secretary may refuse to issue a license to the appli- 
cant” (7 U.S.C. 499d(d) ). 


The repeated failures by respondent to account and make full 
payment promptly in the 178 transactions noted in findings of 
fact 5 through 11 constitute violations of Section 2 of the Act. 
Further because respondent engaged, in most instances, in such 
practices prohibited by the Act prior to its application for a li- 
cense (Finding of Fact 3), it is concluded that respondent is unfit 
to engage in the business of a commission merchant, a dealer, or 
broker under the Act. See: In re Ludwig Casca, 34 A.D. 1917 
(1975). 


The Act provides a comprehensive method by which business 
practices are regulated in the perishable agricultural commodities 
industry, and persons who do business in such industry. Just as 
section 8 of the Act provides for the imposition of remedies for 
the suspension or revocation of a license when violations have 
been committed, or alternatively the publication of the facts and 
circumstances of such violations, section 4(d) thereof provides a 
method by: which to preclude from entry into the industry as a 
commission merchant, dealer, or broker those persons who have 
been determined to constitute a substantial risk to other members 
of that industry, and to the general public. 


As noted above, the respondent has committed 178 violations of 
the Act by failing to pay or failing to pay promptly for perishable 
agricultural commodities purchased and received in interstate 
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commerce. Those violations are sufficient to conclude that re- 
spondent should be denied a license to do business in the perish- 
able agricultural commodities industry. 


In the Casca proceeding, supra., the Judicial Officer, in con- 
struing Section 4(d) of the Act, regarding burden of proof, 
stated, 34 A.D. at pages 1936-1937: 


“The complainant contends that under the permissive 
provisions of § 4(d) involved in this case (7 U.S.C. 
499d(d)), once the complainant carries the burden of 
proving that the applicant has engaged in a practice of 
the character prohibited by the Act, the respondent then 
has the burden of proving that he is fit to engage in the 
business of a commission merchant, dealer, or broker. 
The statutory language supports the complainant’s con- 
tention. But see In re Allied Prod. Dist. Co., 15 Agricul- 
ture Decisions 673, 676, (1956). Specifically, the Act 
states that if ‘after investigation the Secretary believes 
that the applicant should be refused a license, the appli- 
cant shall be given an opportunity for hearing within 


sixty days from the date of the application to show cause 
why the license should not be refused” (emphasis sup- 
plied; 7 U.S.C. 499(d)). The Act does not state that the 
hearing is to show cause why the license should not be 
issued. 


The respondent in this case failed to come forward with any 
persuasive reason, which would overcome the violations it com- 
mitted, so as to cause the Secretary to issue it a license under 
the Act. 


Respondent’s claim in its answer (although not pursued in its 
brief) that acceptance of the application fee, should stop com- 
plainant from denying issuance of the license, is clearly without 
merit and contrary to the express provisions of Section 4 of the 
Act which governs the issuance or denial of a license. 


At pages 4, 5, and 6 of its brief, respondent urges among other 
things: 

a. that “only two of the alleged creditors . . . had filed an in- 
formal notice with the Department against Respondent ;” 


b. that all the other suppliers stated that they were not inter- 
ested in proceeding against respondent, did not want the Depart- 
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ment to proceed against the respondent and “did not desire the 
assistance of the Department of Agriculture with any problems 
they might have with Pappas Produce, Inc,”’; and 

c. that all of the creditors testified ‘‘that they were not inter- 
ested in the Department closing Pappas Produce, Inc., only in 
receiving their money. If the license is not issued they will never 
receive their money.” 


In connection with a. above, respondent argues at page 9 of its 
brief that only the claims of Heitmuller and Solins are to be con- 
sidered in this proceeding. This argument however is not persua- 
sive. The Secretary’s authority to proceed by way of disciplinary 
action or to deny a license is not contingent upon the filing of an 
informal complaint by a creditor. See: Section 4 of the Act (7 
U.S.C. 499d) which concerns the licensing authority of the Secre- 
tary, and Sections 6(b) and 8(a) of the Act (7 U.S.C. 499f(b) 
and 499h(a)), which concerns disciplinary actions. 


To hold that the Secretary may deny a license or seek redress 
for violations of the Act only when produce creditors complain to 


the Secretary, and only to the extent of the violations alleged by 
such complaining creditors, would strip the Act of its force and 
effect. If this were the case, applicants and licensees would merely 
have to pay the complaining creditors in order to avoid the con- 
sequences of all their illegal actions. There would be no meaning- 
ful remedy for violations of the Act, and there would be no deter- 
rence to the commission of such violations. 


As stated in In re Edward M. Hall d/b/a Tri-State Brokerage 
Co., 12 A.D. 725, 733 (1953) : 


A disciplinary proceeding does not deal with the relation- 
ship of the respondent to his creditors for the purpose 
of seeking compensation for the creditors but involve 
the relationship of the respondent to the public at large, 
at least to that part of the public in the business of sell- 
ing and buying perishable agricultural commodities. 


Complainant’s position was stated briefly at the hearing as fol- 
lows (Tr. pp. 98-99) : 


The position of the Department is that they should not 
be allowed to continue to operate in the produce busi- 
ness, and this is for a couple of reasons; the first of 
which is that a company in a situation such as this is 
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operating on other people’s money. It does damage to 
them; it causes them to—in some instances, to have to 
borrow money from a bank, paying interest; the money 
would otherwise be in their hands. And, it actually finds 
its way back to the grower sometimes, in the time in 
which they can receive payment from the people they 
have shipped to. 


The second reason is that the general experience of the 
Department has been that when a company gets into a 
situation like this, it very seldom is able to work its way 
out, and if anything, gets worse, if it continues to 
operate. 


The complainant’s position is bolstered by the legislative history 
of the Act which is quoted in part by the District Court in U. 8S. 
v. William R. Mandell Company, 242 F.Supp 873, 875: 


“The Perishable Agricultural Commodities Act is admit- 
tedly and intentionally a ‘tough’ law. It was enacted in 
1930 for the purpose of providing a measure of control 
and regulation over a branch of industry which is en- 
gaged almost exclusively in interstate commerce, which 
is highly competitive, and in which the opportunities for 
sharp practices, irresponsible business conduct and un- 
fair methods are numerous. The law was designed pri- 
marily for the protection of the producers of perishable 
agricultural products—most of whom must entrust their 
products to a buyer or commission merchant who may 
be thousands of miles away, and depend for their pay- 
ment upon his business acumen and fair dealing—and 
for the protection of consumers who frequently have no 
more than the oral representation of the dealer that the 
product they buy is of the grade and quality they are 
paying for.’’ House of Representatives Committee Re- 
port No. 1196, 84th Congress, 1st Session p. 2, July 
18, 1955. 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Section 8a of the Act provides (7 U.S.C. 499h(a)): 


Whenever (a) the Secretary determines, as provided 
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in section 499f of this title, that any commission mer- 
chant, dealer, or broker has violated any of the provi- 
sions of section 499b of this title .. . the Secretary may 
publish the facts and circumstances of such violation 
and/or, by order, suspend the license of such offender 
for a period not to exceed ninety days, except that, if the 
violation is flagrant or repeated, the Secretary may, by 
order, revoke the license of the offender. 


Since respondent is not licensed, complainant seeks publication 
of a finding that respondent has engaged in repeated and flagrant 
violations of the Act. Such a finding would have the same effect 
on respondent and on those responsibly connected with respondent 
as revocation of a license under the Act. See In re Sam Leo Catan- 
zaro, 35 Agr Dec 26, 35 (1976), affirmed, — F.2d — (C.A. 9), 
No. 76-1613, decided March 9, 1977. Judge Campbell held, how- 
ever, that § 8a of the Act, quoted above, applies only to “licensee’s 
under the Act’ (Initial Decision, p. 20). I disagree. The plain 
terms of § 8, quoted above, apply to “any commission merchant, 
dealer, or broker’? (emphasis supplied). Section 8 of the Act is 
not expressly limited to commission merchants, dealers, or brokers 
who happen to be licensees under the Act; and there is no basis 
for reading in such a limiting exception, which would seriously 
undermine enforcement of this remedial legislation. 


It is common practice under the Act to make and publish find- 
ings as to violations by commission merchants, dealers or brokers 
whose licenses have terminated.’ Similarly, under the Packers and 
Stockyards Act regulatory program, a disciplinary cease and de- 
sist order is frequently issued against a person who is subject to 
registration under the Act, but who is not registered. See, e.g., In 
ve Mid-States Livestock, Inc., 36 Agr Dec — (decided February 
11, 1977), appeal pending on other issues; In re Overland Stock- 
yards, 34 Agr Dec 1808 (1975) ; In re Lewis and DeJong, 33 Agr 
Dec 1294 (1974). 


Accordingly, a finding should be published as to the respond- 
ent’s violations in order to serve as an effective deterrent to future 
similar violations by respondent or other potential violators. 


8. See, e.g., In re George Steinberg & Son, Inc., 32 Agr Dee 236 (1973), affirmed sub nom. 
George Steinberg & Son, Inc. v. Butz, 491 F.2d 988 (C.A. 2), certiorari denied, 417 U.S. 904; 
In re Marvin Tragash Co., 33 Agr Dee 1884 (1974), affirmed sub nom. Marvin Tragash Co, v. 
United States Dept. of Agri., 524 F.2d 1255 (C.A. 5); Im re M. & H. Produce Co., 34 Agr Dec 
700 (1975), affirmed, No. 75-1621 (C.A, D.C.), decided February 16, 1977. 
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ORDER 


1. Respondent’s application for a license is denied. 


2. Respondent has committed repeated and flagrant violations 
of § 2 of the Act (7 U.S.C. 499b). 


3. The facts and circumstances as set forth herein shall be 
published. 


4. Copies hereof shall be served upon the parties. 


5. This Order shall become effective on the 11th day after 
service on the respondent. 


(No. 17,741) 


In re BENNY DAVILA, d/b/a VALLEY WIDE PRODUCE. PACA Docket 
No. 2-4420. Decided April 11, 1977. 


Prior violations of the Act — failure to pay promptly and in full — operating 
as dealer without being licensed — Application for license denied 


Where respondent is found to be unfit to engage in business as a licensee 


under the Act as described herein, respondent’s application for a license 
is denied. 


Victor W. Palmer, Administrative Law Judge. 
Dennis Becker, for complainant. 
John O. Wennermark, San Antonio, TX, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
DECISION AND ORDER 


This is a proceeding instituted by the filing of a “Notice to 
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Show Cause” in which Administrative Law Judge Victor W. Pal- 
mer issued an Initial Decision and Order on February 22, 1977, in 
which he found and concluded that respondent’s application for a 
license under the Perishable Agricultural Commodities Act, 1930, 
as amended (7 U.S.C. 499a et seq.), should be denied. 


Respondent filed a document which was construed as an appeal 
to the Judicial Officer, to whom final administrative authority to 
decide the Department’s cases subject to the Administrative Pro- 
cedure Act has been delegated (37 F.R. 28475; 38 F.R. 10795; 42 
F.R. 4395) .* 


Upon a careful consideration of the entire record in this case, 
the Initial Decision and Order is adopted as the final Decision 
and Order herein. It is clear that Benny Davila is unfit to engage 
in business as a licensee under the Act because of his own prior 
violations (Findings 4 and 5, infra) and, also, because of prior 
violations by Davila’s Produce Company, Inc. (Finding 3, infra). 
Since Benny Davila was President, director and owner of 70% of 
the outstanding stock of Davila’s Produce Company, violations by 
that firm may properly be regarded as violations by Benny Da- 


vila, in considering whether Benny Davila is unfit to engage in 
business as a licensee under the Act. See cases cited in In re 
M. & H. Produce Co., 34 Agr Dec 700, 745-746 (1975), affirmed 
sub nom. M. & H. Produce Co., Inc. v. Knebel, No. 75-1621 (C.A. 
D.C.), decided Feb. 16, 1977. 


ADMINISTRATIVE LAW JUDGE’S DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a proceeding brought pursuant to the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), hereinafter referred to as the “Act” or “PACA”. It was in- 
stituted by the Director, Fruit and Vegetable Division, Agricul- 
tural Marketing Service, United States Department of Agricul- 
ture, by filing, on October 20, 1976, a notice requiring respondent 
to show cause why his September 30, 1976, application for a li- 
*The office of Judicial Officer is a career position established pursuant to the Act of April 4, 


1940 (7 U.S.C. 450c-450¢), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., Ap- 
pendix, p. 550). 
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cense to do business under the Act as a wholesale fruit and vege- 
table dealer should not be refused. The show cause notice alleges 
that respondent should be denied the license in light of his pre- 
vious violations of the Act consisting of: (1) failing to make full 
payment to creditors for the purchase of perishable agricultural 
commodities in interstate commerce; and (2) operating subject 
to the Act without holding a valid and effective license. 


On November 15, 1976, respondent filed its answer, and issue 
uaving been joined, an oral hearing was held on November 23, 
1976, before me in San Antonio, Texas. Mr. Dennis Becker, Office 
of the General Counsel, United States Department of Agriculture, 
represented the complainant. Mr. John D. Wennermark, San 
Antonio, Texas, represented the respondent. Both parties have 
filed proposed findings of fact, conclusions and supporting argu- 
ment. Briefing was completed on February 3, 1977, upon the 
filing of a reply brief by complainant. 


PROPOSED FINDINGS OF FACT 


1. Respondent, Benny Davila, is an individual doing business 
as Valley Wide Produce whose business address is 1500 South 
Zarzamora, San Antonio, Texas 78207. 


2. From March 21, 1966, to March 21, 1971, respondent Benny 
Davila, also known as Benny Moreno Davila, was president, direc- 
tor, and owner of 70 percent of the outstanding stock of Davila’s 
Produce Company, Inc., San Antonio, Texas. On March 26, 1971, 
a Decision and Order was issued in In re Davila’s Produce Com- 
pany, Inc., 30 A.D. 422 (1971), in which a finding was made 
that during the period of May 1967 through February 1970, Da- 
vila’s Produce Company had failed to make full payment promptly 
or failed to make full payment of the agreed purchase prices 
for 105 lots of fruits and vegetables, in the total amount of 
$104,398.56. The aforementioned Order suspended the license, is- 
sued under the Act, to Davila’s Produce Company, Inc., for 60 
days, effective April 11, 1971. 


3. During the period of August 1971 through November 1971, 
the following reparation orders were entered against Davila’s Pro- 
duce Company, Inc., (but not against Benny Davila, individually) 
for failure to pay the agreed purchase prices for numerous lots 
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of perishable agricultural commodities shipped in interstate com- 
merce as follows: 


(a) On August 17, 1971, a reparation Order in the amount 
of $6,767.50 was issued in favor of Blue Anchor, Inc., Sacra- 
mento, California. This reparation Order has not been paid. 
(PACA Docket No. 2-2255, 30 A.D. 1126) 


(b) On August 17, 1971, a reparation Order in the amount 
of $717.50 was issued in favor of Rocky Ford Onion Growers Co- 
operative Association, Rocky Ford, Colorado. This reparation 
Order has not been paid. (PACA Docket No. 2-2256, 30 A.D. 
1126) 


(c) On August 17, 1971, a reparation Order in the amount 
of $4,496.55 was issued in favor of Hansen Fruit and Cold Storage 
Co., Inc., Yakima, Washington. This reparation Order has not been 
paid. (PACA Docket No. 2-2257, 30 A.D. 1126) 


(d) On August 17, 1971, a reparation Order in the amount 
of $570 was issued in favor of Rocky Ford Onion Growers Cooper- 
ative Association, Rocky Ford, Colorado. This reparation Order 
has not been paid. (PACA Docket No. 2-2258, 30 A.D. 1126) 


(e) On August 17, 1971, a reparation Order in the amount 
of $5,393.33 was issued in favor of Table Praise Avocado Com- 
pany, Yorba Linda, California. This reparation Order has not been 
paid. (PACA Docket No. 2-2259, 30 A.D. 1126) 


(f) On September 30, 1971, a reparation Order in the 
amount of $1,925 was issued in favor of Coffing Brothers Orchard 
Co., Inc., Covington, Indiana. This reparation Order was paid on 
September 7, 1973. (PACA Docket No. 2-2304, 30 A.D. 1386) 


(g) On November 3, 1971, a reparation Order in the 
amount of $1,080 was issued in favor of Blanfort, Inc., Blanca, 
Colorado. This reparation Order wes paid on September 5, 1973. 
(PACA Docket No. 2-2399, 30 A.D. 1758) 


4. During the period October 1974 through December 1974 
reparation orders were entered against Benny or Ben Davila as 
well as jointly against the following corporations: 


(a) On October 17, 1974, a reparation Order in the amount 
of $2,861.40 was issued in favor of George J. Pardi Produce, Co., 
Edinburg, Texas, jointly against Ben Davila, and/or Davila Dis- 
tributing Co., Inc. This reparation Order was paid on October 5, 
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1976, at a fraction of the total amount of the award. Such pay- 
ment was made by Benny Davila, the respondent in this proceed- 
ing. (PACA Docket No. 2-3509, 30 A.D. 1462; Answer; Tr. 77-78) 


(b) On December 12, 1974, a reparation Order in the 
amount of $6,089 was issued in favor of Warren Wagner, Inc., 
Cyrstal City, Texas, jointly against Benny Davila and/or Davila 
Distributing Co., Inc., and/or Davila’s Produce Co., Inc. This 
reparation Order was paid on October 5, 1976, at a fraction of the 
total amount of the award. Such payment was made by Benny 
Davila. (PACA Docket No. 2-3549, 33 A.D. 1922; Answer; Tr. 
77-78) 


5. Respondent has operated in the perishable agricultural com- 
modities industry without interruption from 1971, when the li- 
cense of Davila’s Produce Company, Inc., lapsed because it was not 
renewed by respondent, to the present. (Tr. 10-14, 19-25, 35-36, 50, 
59-60) From 1971 to the present, Mr. Davila purchased and/or 
sold perishable agricultural commodities in interstate commerce 
without holding a valid and effective license issued pursuant to 
the PACA. (Stipulation at Tr. 5-6; Ex. 1; Ex. 2; Ex. 3; Tr. 10-14; 
19-25, 35-36, 59-60, 80) 


6. Respondent has failed and refused to make available for in- 
spection by the Department of Agriculture, various business 
records (Tr. 33-42, 79-80). At times he denied to James R. Frazier, 
the Investigator for the Department of Agriculture, that he had 
any business records (Tr. 33-36). By his own admission, respond- 
ent also refused to give records to Mr. Frazier because he knew he 
had broken the law (Tr. 80). 


rn 


i. Although respondent maintains some business records in- 
cluding ledgers, sales slips, invoices and checks, he does not keep 
either accounts receivable or accounts payable ledgers and his pro- 
duce transactions since 1971:can only be approximated through the 
use of invoices, sales slips and cancelled checks (Tr. 79-80). 


8. Respondent has owned and farmed land in the Edinburg, 
Texas, area since 1957 (Tr. 50-53). At the time Davila Produce 
Co., Inc., ceased doing business in 1971, respondent was operating 
approximately 800 acres of farm land (Tr. 50-53) ; but made no 
effort to use those assets to pay the produce debts of Davila Pro- 
duce Company, Inc. Respondent’s financial situation has not been 
demonstrated to be improved. He currently farms fewer acres of 
land than he did in 1970 (Tr. 52) and his financial resources are 
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mainly attributable to his farming operation (Ex. 4; Tr. 67-75). 


RULING ON PROPOSED FINDINGS 


All proposed findings by the parties which have not been in- 
cluded are denied as not being in accord with the material and 
relevant evidence of record. 


THE STATUTORY BASIS OF THIS PROCEEDING 


This proceeding was brought by complainant pursuant to sec- 
tion 4(d) of the Act (7 U.S.C. 499(d)) which provides in perti- 
nent part: 


The Secretary may withhold the issuance of a license to 
an applicant, for a period not to exceed thirty days pend- 
ing and investigation, for the purpose of determining 
(a) whether the applicant is unfit to engage in the busi- 
ness of a commission merchant, dealer, or broker because 
the applicant, ... prior to the date of the filing of the ap- 
plication engaged in any practice of the character pro- 
hibited by this Act or was convicted of a felony in any 
State or Federal Court, or (b) whether the application 
contains any materially false or misleading statement or 
involves any misrepresentation, concealment, or with- 
holding of facts respecting any violation of the Act by... 
the applicant. If after investigation the Secretary be- 
lieves that the applicant should be refused a license, the 
applicant shall be given an opportunity for hearing with- 
in sixty days from the date of the application to show 
cause why the license should not be refused. If after the 
hearing the Secretary finds that the applicant is unfit to 
engage in the business of a commission merchant, dealer, 
or broker because the applicant, ... prior to the date of 
the filing of the application engaged in any practice of 
the character prohibited by this Act or was convicted of a 
felony in any State or Federal Court, or because the ap- 
plication contains a materially false or misleading state- 
ment made by the applicant or by its representative on 
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its behalf, ... the Secretary may refuse to issue a license 
to the applicant. (emphasis added) 









CONCLUSIONS 





Respondent is unfit to engage in the business of a dealer under 
the Act, and should be refused a license as such, because: 










(a) From 1971 to present, respondent has violated the Act 
(7 U.S.C. 499c(a)) by operating in the perishable agricultural 
commodities industry in interstate commerce as a wholesale fruit 
and vegetable dealer without holding a requisite, valid and ef- 
fective license under the Act; and 








(b) From 1971 to present respondent further violated the Act 
(7 U.S.C. 499b(4)) by failing to make full payment promptly for 
perishable agricultural commodities purchased and received in 
interstate commerce. 







Respondent admits he continued to buy and sell fresh fruits and 
vegetables as a wholesale dealer subsequent to the lapse of his li- 
cense in 1971. He contends, however, that inasmuch as each trans- 
action took place wholly within the State of Texas, none was a 
“transaction in interstate or foreign commerce” within the mean- 

he ing of the PACA. 


Respondent would measure the Act’s jurisdictional scope by case 
law as it had evolved prior to 1940. Specifically, Schechter Poultry 
Corporation v. United States, 295 U.S. 495 (1935); State v. 
Southern Oil Service, 124 S.W. 2d 704 (Teen. 1939) ; Wiloil Cor- 
poration v. Pennsylvania, 294 U.S. 169 (1935); and Fuqua v. 
Pabst Brewing Company, 90 Tex. 298, 38 S.W. 29 (1896). 


But construction by the courts of the Federal Government’s 
power to regulate business activities under the Commerce Clause 
of the Constitution subsequently became less restrictive. Under 
more recent Supreme Court holdings, activities transacted wholly 
within a State may be subject to regulation under the Commerce 
Clause if they directly or indirectly burden or obstruct commerce. 
See, for example, Katzenbach v. McClung, 379 U.S. 294 (1964), 
which held a restaurant to be subject to federal regulation on the 
basis that a substantial portion of the food it served had moved in 
commerce. The rule of construction that presently applies was re- 





























ct 
al 
it 
f- 















BENNY DAVILA 
Cite as 36 A.D. 696 


703 





cently stated in United States v. Harris, 460 F.2d 1041, 1047 (5th 
Cir. 1972), cert. denied, 409 U.S. 877: 





The power of Congress to legislate under the Commerce 
Clause of the Constitution . . . extends to intrastate ac- 
tivities which affect interstate commerce to such an ex- 
tent as to make regulation of them appropriate means to 
the attainment of a legitimate end... 


















In keeping with this expanded view of the Congressional reach 
under the Commerce Clause, section 1(8) of the Act (7 U.S.C. 
499a(8)) provides: 





A transaction in respect of any perishable agricultural 
commodity shall be considered in interstate or foreign 
commerce if such commodity is part of that current of 
commerce usual in the trade in that commodity whereby 
such commodity and/or the products of such commodity 
are sent from one State with the expectation that they 
will end their transit, after purchase, in another... Com- 
modities normally in such current of commerce shall not 
be considered out of such commerce through resort being 
had to any means or device intended to remove transac- 
tions in respect thereto from the provisions of this Act. 




















Under the facts that were developed at the hearing, after the 
lapse of his license, respondent continued to obtain fruits and 
vegetables grown outside the State of Texas for his Texas ac- 
counts by either purchasing them from other produce companies 
(such as Alex’s Produce (Tr. 8-16)), or by obtaining them 
through a fruit and vegetable broker (such as Willson Davis Com- 
pany (Tr. 18-30) ). The commodities included, by way of example, 
Washington pears (Tr. 12), Idaho potatoes (Tr. 25) and produce 
from California, Arizona and Florida. Despite the fact that the 
orders for out-of-state produce were given by intermediaries, re- 
spondent continued to act in the capacity of a dealer. Additionally, 
on those occasions when Willson Davis acted as his broker, re- 
spondent was the first recipient in Texas of the interstate ship- 
ments. Under these circumstances, respondent was buying and 
selling perishable agricultural commodities “normally in such cur- 
rent of commerce” and was required by the Act to have a license. 
Inasmuch as he did not, “prior to the date of the filing of the ap- 
plication (he) engaged in... (a) practice of the character pro- 
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hibited by the Act,” and on that ground a license may now be re- 
fused him (7 U.S.C. 499d(d) ). 


Additionally, a separate section of the PACA (7 U.S.C. 499b 
(4)) makes it unlawful for any dealer ‘“‘to fail or refuse truly and 
correctly to account and make full payment promptly in respect of 
any transaction in any such commodity to the person with whom 
such transaction is had.” In this respect, respondent has failed to 
make full payment for perishable commodities purchased and re- 
ceived in interstate commerce which were the subject of two dis- 
tinct reparation orders. See finding 4, supra. He has admitted 
that hep robably paid the awards at about 20% of the amounts 
involved and only paid that to remove a statutory barrier to his 
license application (Tr. 78 and 82). Under section 4(b) (D) of the 
Act (7 U.S.C. § 499d(b) (D)), the Secretary is required to refuse 
a license to anyone who “has failed, except in the case of bank- 
ruptcy ..., to pay any reparation order issued against him within 
two years prior to the date of the application.” 


By making the partial payments and obtaining the settlements, 
mandatory refusal of his license application has been avoided by 


respondent. But his failure to make substantial, let alone full, pay- 
ment constitutes a “practice of the character prohibited by the 
Act” and must be taken into account by the Secretary in the exer- 
cise of his discretion to refuse a license application. 


Consideration of these various violations of the Act indicate that 
this is an appropriate case for the Secretary to exercise such dis- 
cretion. Respondent’s past history in the produce business con- 
clusively demonstrates that because of insufficient capital and in- 
sufficient concern for contractual commitments, he is unfit to en- 
gage in the business of dealer. Neither his financial condition nor 
his code of conduct has improved. Apparently, he deliberately 
keeps his business records in such a way that investigation of his 
business practices is made difficult; under cross-examination by 
Mr. Becker, he was brought to admit that he deliberately with- 
held records from a Department investigator since they would 
have reflected unfavorably on his license application. 


ORDER 


Wherefore, in view of the above, the license application of res- 
pondent, Benny Davila, is herewith denied. 
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(No. 17,742) 


THE GARIN Co. v. TOM LANGE COMPANY. PACA Docket No. 
2-3750. Decided April 14, 1977. 


F.o.b, transaction — Warranty of suitable shipping condition — failure 
to prove breach of — Transportation service and conditions — abnormal 
— Reparation awarded 


Where respondent accepted the lettuce in issue and failed to prove breach of 
contract by complainant with resulting damages to respondent, respond- 
ent is liable to complainant for the total contract price of said lettuce, 
less the amount already paid by respondent thereon, for a total due and 
owing complainant of $1,676.55 for which reparation is awarded. 


Lowell Stanley, Presiding Officer. 
John R. Catlin, Newport Beach, CA, for complainant. 
LeRoy W. Gudgeon, Chicago, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks an 
award of $1,676.55 in connection with a transaction in interstate 
commerce involving a carload of lettuce. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties. A copy of the formal 
complaint was served upon respondent. Respondent filed an an- 
swer, denying liability to complainant. 


Since the amount in question does not exceed $3,000.00, the 
shortened procedure provided for in section 47.20 of the Rules of 
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Practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the evid- 
ence, as is the Department’s report of the investigation. In addi- 
tion, complainant filed an opening statement and respondent filed 
an answering statement. Complainant then filed a statement in 
reply. Both parties filed briefs. 


FINDINGS OF FACT 


1. Complainant is a corporation, the Garin Company, whose 
address is P.O. Drawer 1731, Salinas, California. 


2. Respondent, Tom Lange, Company, Inc., is a corporation 
whose address is 97 Produce Row, St. Louis, Missouri. At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


38. On July 29, 1974, in the course of interstate commerce, com- 
plainant, pursuant to contract, shipped to respondent, one carload 
of lettuce FOB, St. Louis, Missouri. 


4. The carload of lettuce arrived in St. Louis, and the produce 
was inspected in St. Louis on August 5, 1974. The result, in part, 
of that inspection is as follows: 


“Temperature of Product: Nearest doorway: Top 50°F., Bot- 
tom 49°F. 


Condition: Heads or portions of heads not affected by con- 
dition defects are fresh and crisp. Wrapper leaves: 
No decay. Head leaves: Average 3% damage by 
Tipburn. Damage by Rib Discoloration averages 
1%. Ranges in most samples from 1 to 4 heads per 
carton, in some none, average 7% damage by dis- 
coloration following bruising occuring throughout 
pack and load. Decay ranges from 1 to 4 heads per 
carton, average 10%, Bacterial Soft Rot, mostly in 
early, some in advanced stages. 


Grade: Meets quality requirements but fails to grade U.S. 
No. 1, 95% hard or firm only account of condition. 


Remarks: Inspection and certificate restricted to product in 
all layers of 1 stack nearest each doorway and up- 
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per 3 layers of the next 3 stacks each side of door- 
way. 


5. Respondent has paid complainant $1,592.45 in connection 
with this transaction. 


6. The formal complaint was filed on March 20, 1975, which 
was within nine months after the cause of action herein accrued. 


CONCLUSIONS 


This transaction concerns 750 cartons of lettuce sold by com- 
plainant to respondent. The lettuce was part of one shipment of 
1250 cartons of lettuce invoiced at $3,270.00. Respondent has paid 
complainant $1,592.45 as payment for 500 cartons. Respondent 
claims that the shipment involved herein failed to meet contract 
requirements as to “good delivery’. Respondent also denied in his 
answer that any payment was due complainant on account of this 
transaction. Complainant contends that since the transaction in 


question was an FOB sale, it is entitled to full invoice price because 
the warranty of suitable shipping condition that accompanied the 
FOB sale was voided due to abnormal transportation. 


We find that respondent accepted the shipment of lettuce in- 
volved in the transaction. Having done so, the respondent is liable 
for the purchase price of the lettuce minus any damages sustained 
by him as a result of any breach of contract. 


The transaction being an FOB sale, there arose an implied war- 
ranty of suitable shipping condition with respect to the lettuce 
involved. “Suitable shipping condition”, means that the commod- 
ity (in relation to direct shipments), “at the time of billing, is in a 
condition which, if the shipment is handled under normal tran- 
portation service and conditions, will assure delivery without ab- 
normmal deterioration at the contract destination agreed upon be- 
tween the parties.” 7 CFR 46.43(j). Respondent alleges that the 
transportation service during the shipment of lettuce was normal 
between shipping point and destination, and that the warranty of 
suitable condition is applicable. Respondent further alleges that 
the “good delivery” provisions of the contract were breached due 
to the condition of the lettuce upon arrival as reflected by the 
USDA inspection (7 CFR 46.44). Complainant, however alleges 
that the transportation service and conditions were abnormal and 
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that the suitable shipping condition warranty was therefore 
voided. 


As evidence of abnormal transportation conditions, complainant 
offered a written instruction regarding the temperature of the 
shipping car. The car was to be maintained at an optimum of 34 
degrees. Upon arrival of this same car at destination the tempera- 
ture of the car was up to 50 degrees. 


Respondent offered the testimony of, Mr. Bruce Rubin, the 
salesman who handled the transaction. Mr. Rubin stated in res- 
pondent’s answering statement, that the temperature elevation on 
the Ryan Recording tape indicated to him that the merchandise 
was not properly precooled. He alleged that “the car met normal 
transportation service upon inspection.” He further alleged that 
the lettuce was in a deteriorated condition at the shipping point. 
Mr. Rubin argued that “suitable shipping condition was main- 
tained” and “good delivery’ ’standards were not met upon arrival. 
As a result of these allegations, Mr. Rubin concluded that com- 
plainant breached the contract. 


We are inclined, however, to agree with the complainant. In- 
spection made at destination shows the temperatures of the prod- 
uct in the carload to range from 49 degrees to’50 degrees and a 
subsequent inspection on August 7, showed temperature of the 
product ranged from 37 to 44 degrees. The Ryan recording tape 
reflects the abnormal temperatures of the car. The Ryan tapes 
show that the temperature dropped from 74° to 35° within 10 
hours after loading at 3:30 p.m., July 29. Twelve hours after load- 
ing the temperature began climbing and climbed to 50° in the next 
17 hours. On the evening of July 30th, it was between 45° and 
50° for 12 hours. The temperature then went down to 35° in ap- 
proximately 3 hours and fluctuated between 32° and 40° until the 
afternoon of August 3 at which time it went above 40° and stayed 
at 45° until the morning of August 4th. At 10:00 a.m. on August 
4, the temperature jumped to 50° and returned to 40° in the early 
morning of August 5, then back to 50° in the afternoon of August 
5th. It is our conclusion that these temperatures were abnormal. 
These temperatures establish that the transportation service and 
conditions were not normal. Consequently the warranty of suitable 
shipping condition does not apply and respondent, having accept- 
ed the lettuce, is therefore liable for the contract price. 


Respondent has paid complainant $1,592.45 on this transaction 
leaving $1,677.55 due and owing to complainant, however com- 
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plainant has made demand for only $1,676.55. Respondent’s failure 
to pay this latter sum is a violation of section 2 of the Act, for 
which reparation, with interest, should be awarded. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant as reparation, the sum of $1,676.55 with in- 
terest thereon at the rate of 8 percent per annum from September 
1, 1974 until paid. 


Copies of this order shall be served upon the parties. 


(No. 17,743) 


A. R. BLASE v. KEEGAN, INC. PACA Docket No. 2-3749. Decided 
April 14, 1977. 


Contract — absence of — Acceptance — liability for fair market value — 
Portion of sales proceeds — proper retention of — Dismissal 


Where respondent remitted to complainant the reasonable value of the po- 
tatoes in issue, less the amounts of processing expenses and compensation 
for services rendered, respondent has fulfilled its obligation to complain- 
ant, and the complaint is dismissed. 


Amounts not recoverable by respondent 


Where respondent did not file a counterclaim, the amount of $16.72 which 
it overpaid complainant is not recoverable. And where complainant is not 
licensed, nor subject to license, under the Act, the amount claimed by 
respondent for fees and expenses in connection with the oral hearing may 
not be recovered. 


Dennis Becker, Presiding Officer. 
Lawrence H. Duffin, Burley, ID, for complainant. 


Terry Lee Johnson, Twin Falls, ID, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 







PRELIMINARY STATEMENT 








This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
A timely complaint was filed in which complainant seeks a repara- 
tion award against respondent for the amount of $14,295.33. The 
transaction in question involved the shipment of potatoes, a perish- 
able agricultural commodity, in interstate commerce. 













A copy of the report of investigation prepared by the Depart- 
ment was served upon each of the parties, and respondent was 
served with a copy of the complaint. Respondent filed an answer 
thereto denying liability to the complainant and requesting an oral 
hearing. 












An oral hearing was held in Twin Falls, Idaho, on February 26, 
1976, at which both parties were represented by counsel. Nine wit- 
nesses testified at the hearing, four for complainant, five for res- 
pondent. Briefs and reply briefs were filed by both parties. Res- 
pondent filed a set of proposed, and a set of alternatively proposed, 
findings of fact and conclusions of law. 










FINDINGS OF FACT 







1. Complainant, A. R. Blase, is an individual whose address is 
1018 East 18th Street, Burley, Idaho. 






2. Respondent, Keegan, Inc., is a corporation whose address is 
302 Fourth Avenue South, P.O. Box 406, Twin Falls, Idaho. At 
the time of the transaction in dispute, respondent was licensed 
under the Act. 









3. On or about September 10, 1973, in contemplation of ship- 
ment in interstate commerce, complainant and respondent entered 
into oral negotiations concerning an indefinite amount of potatoes 
grown by complainant. It was mutually agreed that respondent 
was to receive the potatoes, process them, and sell them on the 
market. 









4. Complainant believed that there was a contract of sale, 
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whereby title passed to the respondent upon respondent’s accept- 
ance of the potatoes, at the fixed purchase price of $3.35 per hun- 
dredweight, less 3% for tare. 


5. Respondent believed that there was a consignment arrange- 


ment, whereby respondent was obligated to process and sell the 
potatoes it received from complainant for complainant. It believed 
title was always to remain in complainant, and complainant was 
to receive a fair market price for the potatoes, less actual tare and 
reasonable compensation for respondent’s services. 


6. During October and November of 1973, complainant deliv- 
ered 20,761 hundredweight of potatoes and tare to respondent’s 
place of business in Twin Falls, Idaho, whereupon, after accept- 
ance, the potatoes were reworked and sorted. The actual tare 
measured from the delivered potatoes, was 2,338.50 hundred- 
weight, which is approximately 11.4% of the total weight deliv- 
ered. The remaining 18,422.50 hundredweight were potatoes sold 
in interstate commerce by respondent. 


7. Handling the sales proceeds from the potatoeo in accordance 
with its consignment practices, respondent paid complainant the 
sum of $53,664.86, as complainant’s fair and complete share of the 
proceeds from the sale of the potatoes involved. Respondent com- 
puted complainant’s share of the proceeds by deducting its ex- 
penses from the gross amount received at sale after processing. 


8. An informal complaint was filed by complainant on July 17, 
1974, which was within nine months after the cause of action 
herein accrued. 


CONCLUSION 


The dispute before us centers around the question whether res- 
pondent and complainant agreed to a consignment arrangement as 
respondent contends, or a sales contract, as complainant argues. 


Complaiant asserts that it sold 20,761 hundredweight of pota- 
toes to respondent for the fixed price of $3.35 per hundredweight, 
field run, F.O.B. potato fields, less 3% tare (shrink for dirt and 
rot), for a total purchase price of $67,465.65; a price independent 
of the fluctuating market. Although respondent has made a pay- 
ment in the amount of $53,170.32, complainant claims respondent 
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has breached the alleged contract, by failing to remit the remain- 
ing balance of $14,295.33 still due and owing complainant, as com- 
puted at a fixed price of $3.35 per hundredweight for 2,338.50 
hundredweight of potatoes. 


Respondent’s answer denied any breach of contract as to com- 
plainant, on the ground that the arrangement was, in fact, a con- 
signment contract, whereby title to the potatoes was to remain in 
complainant until sold by respondent, and respondent’s only obli- 
gations were to process and sell the potatoes. In return, respon- 
dent was to receive fair and sufficient compensation from the 
sale, as reimbursement for the expenses it incurred in processing 
the potatoes and including a commission for services rendered. 
Respondent claims the payment of $53,170.32 was the reasonable, 
fair market value of the potatoes after the deduction of its ex- 
penses. Such payment was approximately $2.94 per hundredweight 
on the basis of 18,422 hundredweight of potatoes processed. 


Before the question of a breach of contract can be considered, we 
must first find whether a contract, in fact, existed. As the moving 
party, the burden of proof is initially on complainant to prove by 
a preponderance of the evidence the existence of its version of the 
disputed contract. See Sawyer Fruit & Vegetable Co. v. Phoenix 
Pie Co., 18 A.D. 946 (1959) ; Ben Dubinsky v. Netter Produce Co., 
18 A.D. 157 (1959). Since respondent has also put forth a con- 
flicting affirmative allegation, a similar an dequal burden of proof 
rests upon respondent. Pic’n Pac Foods, Inc. v. Ben Gatz Co., 30 
A.D. 522 (1971). 


The record indicates that all dealings and communications, con- 
cerning the alleged contract, were through informal, oral com- 
munications. Apparently, there were a number of consultations 
between complainant and respondent. Complainant called respon- 
dent the first week in October, 1975, to ask whether respondent 
was interested in a crop of complainant’s potatoes. The second con- 
versation occurred on approximately the 6th of October, when the 
parties met and agreed complainant should begin sending his po- 
tatoes to respondent, whereupon, at delivery, respondent would 
process the potatoes and proceed to sell them. At this point in 
time, most of the terms necessary for the existence of a legal con- 
tract remained either open or vague. The quantity of potatoes to 
be shipped, and the specific price of the exchange, were not, ac- 
cording to the testimony, discussed. Although the parties never 
agreed to the amount of potatoes to be exchanged, they have since 
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stipulated to the quantityy ultimately transferred from complain- 
ant to respondent. 


On October 10, 1975, respondent began processing complainant’s 
potatoes. A critical conversation between the parties occurred, by 
way of telephone, two or three days after the commencement of 
the potato processing. This is the first instance when a price con- 
cerning the potatoes was discussed. Respondent believed he was 
giving complainant a monetary estimate as to how the potatoet 
were running; that is, the price complainant could expect to re- 
ceive when complainant eventually sold his potatoes on the market. 
Complainant thought, on the other hand, that when respondent 
said he believed the potatoes to be worth $3.35 per hundredweight, 
that respondent was, in fact, quoting the price he was willing to 
offer complainant for the potatoes. 


The foundation for this misunderstanding was laid when the 
parties initially conversed about the arrangement. At that time, 
each party ha da different concept as to the ytpe of contract they 
were attempting to negotiate. Complainant thought the arrange- 
ment was one of purchase and sale; respondent believed he was 
entering into a consignment contract. 


A basic tenet of contract law is that it is fundamental to the 
formation of a contract that the evidence reflect a mutual mani- 
festation of assent to the material terms of the contract. Great 
Lakes Packing Co. v. Santa Fe Berry Packers, 16 A.D. 818 (1957). 
On the basis of the evidence submitted, we conclude there was no 
mutual assent with respect to the essential terms necessary to 
form a contract. In fact, there was stark disagreement. Thus, com- 
plainant has failed to sustain the burden of proving a purchase 
and sale contract, and as a result, respondent did not violate sec- 
tion 2 of the Act. Likewise, respondent has failed to establish, by 
a preponderance of the evidence, a consignment transaction. 


Having reached the conclusion that a legal contract never came 
into existence, respondent, having accepted 20,761 hundredweight 
potatoes, including tare, is liable to complainant for only their fair 
market value. Stephen Pavich & Sons v. Mutual Produce Inc., 31 
A.D. 1296 (1972). 


Respondent provided uncontroverted evidence as to the price for 
which it sold complainant’s potatoes after processing. However, 
upon review of respondent’s accounting charts, submitted at hear- 
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ing and marked as RX-5, we find that respondent’s computations 
were not accurate. The amounts with which we are concerned in 
this proceeding, properly calculated, are as follows. The gross 
amount received by respondent, as a result of selling complainant’s 
potatoes, was $81,721.73. In review of all the evidence, the price 
of $81,721.73 for which the potatoes were sold by respondent, is 
accepted as their fair market value. Respondent’s charge for hand- 
ling complainant’s potatoes totaled $28,568.13. Complainant’s fair 
share from the sales proceeds is $53,153.60, not $53,170.82, which 
is the amount respondent has already paid complainant. It seems 
clear that respondent, as a result of errors in calculation, overpaid 
complainant to the amount of $16.72. However, as respondent did 
not file a counterclaim, this amount is unrecoverable. 


Based on the theory of quantum meruit, respondent may recover 
the expenses for processing complainant’s potatoes, together with 
just compensation for services rendered. Quantum meruit refers 
to a class of obligations imposed by law, without regard to the in- 
tentions or assent of the parties bound, for reasons dictated by 
reason and justice. The underlying basis for recovery under quan- 
tum meruitt, is that one should not be unjustly enriched at the ex- 
pense of another. Carpenter v. Josey Oil Co., 26 F.2d 442 (8 Cir., 
1928). We conclude respondent has properly retained a reasonable 
amount from the sale proceeds, as compensation for respondent’s 
services. 


It should be noted, that if, in fact, the allegation that respondent 
failed to maintain proper records is true, as complainant has con- 
tended, it has no effect what-so-ever on the alleged contract, as the 
amount of potatoes dealt with is not in dispute. It does not auto- 
matically follow that a violation of the Act is a breach of contract. 


Since respondent has remitted the reasonable value of the po- 
tatoes, less processing expenses and compensation for services 
rendered, there is nothing due and owing to complainant by res- 
pandent. Accordingly, the complaint should be dismissed. 


Pursuant to the procedure provided for in section 47.19(d) of 
the Rules of Practice (7 CFR 47.19(d) ), respondent filed a timely 
claim for an award of $3,468.37, representing fees and expenses 
incurred in connection with the oral hearing. However, as com- 
plainant is a grower, and is not licensed nor subject to license 


under the Act, respondent may not recover its claim for an award. 
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ORDER 


The complaint is hereby dismissed. 


Copies of this order shall be served upon the parties. 


(No. 17,744) 


Spupbco, INC. v. YICK LUNG Co., INc. PACA Docket No. 2-3998. 
Decided April 27, 1977. 


Order dismissing petition for reconsideration 


Andrew Y. Stanton, Presiding Officer. 
John R, Catlin, Newport Beach, CA, for complainant. 
Denis C. H. Long, Honolulu, HI, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), an 
order was issued on February 4, 1977, awarding complainant rep- 
aration in the amount of $2,460. Copies of this order were served 
upon the parties. On March 4, 1977, respondent submitted a letter 
which was treated as a petition for reconsideration of the order. 
By order dated March 7, 1977, the order of February 4, 1977, was 
stayed pending the issuance of a further order in this proceeding. 


In its letter, respondent argues that, contrary to the holding oi 
the order, the Federal inspection of April 28, 1975, showing a high 
level of glucose in a quantity of potatoes wwhich came into respon- 
dent’s possession 25 days earlier, is indeed probative of the con- 
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dition of the potatoes upon arrival. Respondent claims that, ac- 
cording to experts, potatoes stored for 25 days under the tempera- 
ture conditions present in respondent’s warehouse would not un- 
dergo a significant change in their glucose content. 


Even if we were to find merit in respondent’s argument, it 
would have no effect on the basic issue upon which the case was 
decided; that a buyer, in order to claim a breach of warranty by 
the seller, must notify the seller of the alleged breach within a 
reasonable time after discovery thereof, or be barred from any 
remedy. This rule is set forth in Section 2-607(3) (a) of the Uni- 
form Commercial Code (UCC). Its purpose, as stated in a com- 
ment to that section, is to prevent commercial bad faith. If the 
seller is notified of the alleged breach within a reasonable time 
after the buyer takes possession, it can ascertain for itself the 
nature and extent of the breach, in accordance with UCC Section 
2-515, which gives either party, upon reasonable notification to 
the other, the right to inspect, test and sample the goods or have 
a third party perform such functions in order to ascertain facts 
and preserve evidence. See also A. C. Carpenter, Inc. v. Boyer Po- 
tato Chips, 28 A.D. 1557 (1969). Respondent did not notify com- 
plainant of the potatoes’ alleged failure to chip until April 10, 
1975, seven days after their arrival on April 3, 1975, a delay which 
we consider unreasonable, and which therefore bars respondent 
from any remedy. 


For the reasons set forth above, we conclude that the case was 
properly decided. Accordingly, respondent’s petition for reconsid- 
eration is hereby denied, and our order of February 4, 1977, is re- 
instated. The reparation found due in that order shall be paid 
within 30 days from the date of this order. 


Copies of this order shall be served upon the parties. 


(No. 17,745) 


In re VANTAGE PRODUCE SALES. INC. PACA Docket No. 2-4498. 
Decided March 31, 1977. 








ne 


ie 
cts 
20- 


10, 
ich 
ont 


vas 
id- 
re- 
aid 


198. 





VANTAGE PRODUCE SALES 717 
Cite as 36 A.D. 716 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for wilfull, 
flagrant and repeated violations of the Act in failing to pay promptly 
and in full for 105 lots of perishable agricultural commodities as found 
herein. Respondent’s license as a registrant under the Act is revoked. 


Bonnie Luke, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
hereinafter referred to as the “Act”, instituted by a Complaint 
filed on January 21, 1977, by the Director, Fruit and Vegetable 
Division, Agricultural Marketing Service, United States Depart- 
ment of Agriculture. It is alleged in the Complaint that during the 
period May through June, 1976, respondent purchased and accept- 
ed, in interstate and foreign commerce, from 21 sellers, 105 lots of 
fruit and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase 
prices or balances thereof in the total amount of $421,383.45. 


On February 22, 1977, respondent filed an answer to the com- 
plaint and consented to an order revoking its license. In the afore- 
mentioned answer, respondent waived oral hearing, waived the 
right of appeal, waived the provisions of section 10 of the PACA 
as they pertain to 10 days’ notice before an order may take effect, 
waived the initial decision by the Administrative Law Judge, and 
consented to the issuance of a final order revoking its license with 
findings of fact and conclusions based upon the allegations of the 
complaint and requested the order take effect on the seventh day 
after issuance. 


On March 21, 1977, complainant consented to the issuance of an 
order in this case. 
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FINDINGS OF FACT 


1. Respondent, Vantage Produce Sales, Inc., is a New York 
Corporation, whose address is in care of Frank Petrocelli, 0-54 
Whitehall Street, Fair Lawn, New Jersey 07410. 


2. Pursuant to the licensing provisions of the Act, license 
number 761563 was issued to respondent on May 13, 1976, present- 
ly is in effect, and is next subject to renewal on or before May 13, 
1977. 


3. As more fully set forth in paragraph 3 of the Complaint, 
during the period of May through June, 1976, respondent pur- 
chased and accepted in interstate and foreign commerce from 21 
sellers, 105 lots of fruit and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of 
the agreed purchase prices, in the total amount of $421,383.45. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with re- 
spect to the 105 transactions described in Finding of Fact No. 3, 
above, constitutes wilfull, repeated and flagrant violations of Sec- 
tion 2 of the Act (7 U.S.C. 499b), for which the Order below is 
issued. 


ORDER 


Respondent’s license is revoked. 


This Order shall become final on the seventh day after its issu- 
anca. 


Copies hereof shall be served upon the parties. 
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COURT DECISION 


SAM LEO CATAZARO, d/b/a SAM CATAZARO Co. v. UNITED STATES 
OF AMERICA and EARL BUTZ, Secretary of Agriculture. De- 
cided April 14, 1977. 


UNITED STATES COURT OF APPEALS 


NINTH CIRCUIT 


No. 76-1613 


ORDER 


Kennedy and Anderson, Circuit Judges. 
Burns,* District Judge. 


The petition for rehearing is denied. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 
(No. 17746) 


MICHIGAN REPACKING AND PRODUCE Co., INC. v. SUPERIOR BRAND 
PRODUCE. PACA Docket No. 2-4005. In order issued April 21, 
1977, by Donald A. Campbell, Judicial Officer. 


*The Honorable James M. Burns, United States District Judge for the District of Oregon, 
sitting by designation. 
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(No. 17,747) 


GORDON BEDLINGTON v. MARVIN E. BERRY, d/b/a MARVIN BERRY 
CoMPANY. PACA Docket No. 2-4499. In order issued April 
21, 1977, by Donald A. Campbell, Judicial Officer. 


STAY ORDER ~— PENDING ISSUANCE OF FURTHER ORDER 


(No. 17,748) 


CHARLES B. OsGooD v. CYR BROTHERS MEAT PACKING, INC. PACA 
Docket No. 2-3889. In order issued April 1, 1977, by Donald 
A. Campbell, Judicial Officer. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 17,749) 


COMMUNITY-SUFFOLK, INC. v. FARMERS PRODUCE & SALES OUTLET, 
Inc. PACA Docket No. 2-4528. Reparation of $6,063.75 with 
8 percent interest from September 1, 1976, awarded com- 
plainant against respondent in order issued April 4, 1977, by 
Donald A. Campbell, Judicial Of ficer. 





(No. 17,750) 


GREEN ACRE FARMS v. ROMAR FARM PrRopucts, INc. PACA Docket 
No. 2-4544. Reparation of $1,500.00 with 8 percent interest 
from August 1, 1976, awarded complainant against respon- 
dent in order issued April 4, 1977, by Donald A. Campbell, 
Judicial Officer. 
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(No. 17,751) 


LAMB FRuIT Co., INC. v. ALLSTATE FooD & PRODUCE, INc. PACA 
Docket No. 2-4526. Reparation of $6,620.00 with 8 percent 
interest from November 1, 1976, awarded complainant 
against respondent in order issued April 4, 1977, by Donald 
A. Campbell, Judicial Officer. 


(No. 17,752) 


LEE IMPORTS, INC. v. JEROME GROSSMAN, d/b/a JEROME BROKE- 
AGE & Dist. Co. PACA Docket No. 2-4545. Reparation of 
$1,018.61 with 8 percent interest from April 1, 1976, awarded 
complainant against respondent in order issued April 4, 1977, 
by Donald A. Campbell, Judicial Officer. 


(No. 17,753) 


MOJONNIER & SONS, INC. v. THE GREATER LOS ANGELES EXPORT- 
ING Co., INc. PACA Docket No. 2-4548. Reparation of $12,- 
055.00 with 8 percent interest from October 1, 1976, awarded 
complainant against respondent in order issued April 4, 1977, 
by ‘Donald A. Campbell, Judicial Officer. 


(No. 17,754) 


THE MONTE VISTA POTATO GROWERS COOPERATIVE ASSOCIATION Vv. 
CLAUDE A. SMITHEY, b/d/aS & S ENTERPRISES. PACA Docket 
No. 2-4530. Reparation of $7,382.75 with 8 percent interest 
from April 1, 1976, awarded complainant against respondent 
in order issued April 4, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,755) 


GRIFFIN-HOLDER COMPANY v. CAP’N DANIEL’S Foops, INc. PACA 
Docket No. 2-4553. Reparation of $1,331.00 with 8 percent 
interest from October 1, 1976, awarded complainant against 
respondent in order issued April 6, 1977, by Donald Campbell, 
Judicial Officer. 
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(No. 17,756) 


CARL JOSEPH Maacaio, INC. v. MENDELLHALL Dist. Co., INc. PACA 
Docket No. 2-4566. Reparation of $6,088.00 with 8 percent 
interest from October 1, 1976, awarded complainant against 
respondent in order issued April 12, 1977, by Donald A. 
Campbell, Judicial Officer. 


(No. 17,757) 


COWBOYS PRODUCE COMPANY, INC. v. BENJAMIN PRUITT, JR. PACA 
Docket No. 2-4558. Reparation of $1,821.38 with 8 percent 
interest from June 1, 1976, awarded complainant against res- 
pondent in order issued April 12, 1977, by Donald A. Camp- 
bell, Judicial Officer. 


(No. 17,758) 


FRUITS OF FOUR SEASONS, INC. v. HAROLD WEBER & SON, INC. 
PACA Docket No. 2-4559. Reparation of $3,547.50 with 8 
percent interest from September 1, 1976, awarded complain- 
ant against respondent in order issued April 12, 1977, by 
Donald A. Campbell, Judicial Officer. 


(No. 17,759) 


MENDELSON-ZELLER Co., INC. v. THE GREATER LOS ANGELES EX- 
PORTING Co., INc. PACA Docket No. 2-4564. Reparation of 
$4,500.00 with 8 percent interest from July 1, 1976, awarded 
complainant against respondent in order issued April 12, 
1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,760) 


SOUTHERN DELAWARE TRUCK GROWERS ASSOCIATION, INC. v. 
ALLEN T. VISCONTI, d/b/a ANTHONY VISCONTI & SON. PACA 
Docket No. 2-4565. Reparation of $5,989.04 with 8 percent in- 
terest from September 1, 1976, awarded complainant against 
respondent in order issued April 12, 1977, by Donald A. 
Campbell, Judicial Officer. 
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(No. 17,761) 


APACHE TOMATO Co., INC. v. MICHAEL SPARNO. PACA Docket No. 
2-4553. Reparation of $230.00 with 8 percent interest from 
February 1, 1976, awarded complainant against respondent in 
order issued April 21, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,762) 


THE GARIN COMPANY v. LA GRANDE FRUIT Co. PACA Docket No. 
2-4554. Reparation of $635.00 with 8 percent interest from 
June 1, 1976, awarded complainant against respondent in or- 
der issued April 1, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,763) 


Cy-LoU FARMS PRODUCE DIVISION v. NATALIE A. PACILEO, d/b/a 
ERIE COUNTY FARMS OUTDOOR MARKET. PACA Docket No. 
2-4556. Reparation of $16,689.25 with 8 percent interest from 
August 1, 1976, awarded complainant against respondent in 
order issued April 22, 1977, by Donald A. Campbell, Judicial 
Officer. 


(No. 17,764) 


G. A. FUNDERBURK Co., INC. v. JOHN C. HARCHALK, d/b/a JOHN- 
NY’s PrRoDUCE. PACA Docket No. 2-4555. Reparation of 
$851.00 with 8 percent interest from July 1, 1976, awarded 
complainant against respondent in order issued April 22, 
1977, by Donald A. Campbell, Judicial Officer. 


(No. 17,765) 


STOCKTON CHERRY BRINERS, INC. v. CASTLE PRopucts Co. PACA 
Docket No. 2-4557. Reparation of $3,488.30 with 8 percent 
interest from June 1, 1976, awarded complainant against res- 
pondent in order issued April 22, 1977, by Donald A. Camp- 
bell, Judicial Officer. 
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(No. 17,766) 


J-B MARKETING, INC. v. CUSTOM PACKING, LTD. PACA Docket No. 
2-4563. Reparation of $424.67 with 8 percent interest from 
October 1, 1976, awarded complainant against respondent in 
order issued April 27, 1977, by Donald A. Campbell, Judicial 
Officer. 
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